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Fur, covrERTS are See women; TY NIE! kee Covert, . 
and wife; muſt join in ſuit for things meerly in 8 „ 
telnging to the wife. 1 Ch. Ca. 41. 9. 


But ſometimes the wife by ker Verlei as =7, or -next friend, Jn what caſes | 
ſues her huſband in this court, as where ſhe ſues “ him for per- ſhe may ſue ſe- 
formance of a marriage ſettlement, or the like. And ſome- p**2te from * 
times ſhe petitions againſt him ori ſues him here for alimony, 

u where he turns her: > Eating (i where ſhe goes away upon all 466 
uſage : Alſo a Feme Covert hath been allowed to ſue in her own e 
name, when her huſband was n ſea: 80 in caſe where | 
i inſbaad eee his wile ove.) . free $ yr — M + a... . K 


| A Feme bene who has ay maintenance, ma ſue | | 
lone; ſo may a wife whoſe huſband is baniſhed by * 3 


Finnen, and may 051 in every Gig 1 Sole. „he ave vv 
Ce. 35. ae n N b 


the wiſe SRO and the buſband Jan wo I 


band only. o where a "wile 3 cornbinati 


Er 


vith her huf in a plea, th yas: or Tg 2 0 

5 . dat 4 enn e Nees to proceed ' 
Ch. Ca. 296. ; Ca. 173. W_, 
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wile, yet both 
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» Though the wife's answer differs from the huſband, 
it ſhall not prejudice him, for ſhe can be no witneſs againf 
different from him. 2 Fern. 79. 1 | | 


. f T | KEE 


th Where a wife is deſendant, d cannot regular ſerve th 
Thong — N. proceſs to anſwer, 8 — ſerving the huſband al 
concerns the though the matter in queſtion concerns the wife only, 


muſt be ſerved with proceſs, 


Where a wiſe But frequently the wife is Ea fer, alone, when the 
anſwers — huſband is beyond ſea; but there muſt be an order obtained 
Rut mow 3 for the wife to put in and ſwear her anſwer ſeparate from her 
W we huſband; which the court will grant upon counſel's motion, 
Ter for that pur - So where ſhe lives ſeparate from her huiband, ſhe is often or- 
poſe. dered to anſwer alone; but if the anſwers alone, without leave 
bol the court, the anfwer will be ſuppreſſed upon motion 

1 Ch. Rep. 68. | | | 
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F his ſubject, ſee Title 
For more on this ſubject, ſee Title Anſwers, &. 
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* {68 .-. «Fines on Series. * 
F 
An. V the 72d general rule, no ſines upon the averment are to * 
Fines impoſed, be taken off, but upon certificate of the attorney, that the 1 
— — be — cofts of impoſing ſuch fines are paid, and good cauſe appear the 
, but ing 1 WY OR OURS? CT £00019 
own 4 coſt ing 1 the . for taking off ſuch fines. ; 
FO RULE. By the 73d general rule, where a ſheriff doth not bring iv BY © 
Attachment to the efendant's body upon a cepi, or bring in money according * 
the Trang to his return: or doth not return his writ or proceſs, affidavit f ,,, 
094” — being filed of the delivery thereof, that in all ſuch caſes, after 
are impoſed in two fines ate impoſed by the court, an attachment to the pur- 
all caſts. ſuivant ſhall iſſue of courſe, firſt taking out an order for the , 
ame, which is to mention the ſaid reſpeRtive fines and the | 
time of entering each rule WF 5, 
2% rs ks ob 1 : 
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On the uh of Me 1752;- -it was cs 


rule, that for the future, no es impoſed on ſheriffs $ gener not Fines i 
writs directed ha thee ſhall be reduced, unleſs an on for 
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returning 
* affidavit be Py 2 a fufficient cauſe n He F.. 

delayed an the ay: reduced, but on 
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* AFTER CITI, bad dalle at the civil law, che The method of 
laſt act, guogd the progf, was the fonclufio cauſe, which; hearing cauſesat 


yas concluding in fact, and there was an inſtance of 12 hep, the civil br, 


22 party to the judge, chat either party ſhould renounce all 
ther proof, and if the party did renqunce the chere was 
a concluſion ; but if he «did nat ſhe any cauſe why he ſhould be hee 
not, for his 75-93" in not renouncing, the — Was * 80 | 


a But EN 
Canclufio non e de Hul hama, ſed potius ex Conſuetudine, 
unde fi obmittatur non vitiat proceſſum ; tantum magis in caufis ſum-, « 
noriis in quibus de neceſſitate OY Fon * 8 
Marant. 148. 427. 
And after the concluſion in the cauſe, the mak or 10 mi. 
tioned the judge to ſer down the cauſe to be heard, which they 8 
called ad Allegandum in jure; and then there was a citation to WY 
the defendant to appear at that bet Gay, and upon proof of the | Cen, | 
ſeryice of that citation, and reading his anſwer, and 


the cauſe, if he did not a . "the adjyocine for ths plitadtif en 
ba irſt argued * and then the adyocate for the defendant, and - * 450 
W600 thereupon ſentence wag given. | a 
1 But in courts of equit ee as And in courts 
Fog the conchufro 1 br * as un, wall is r: uity. 

: court, upon application w int 2 
ae innen ſententigm, X TH + 
pi And beari | 
"the age are . 8 
the Fit, bill, 8 pleadipgs and proofs. | — — 
Sond, bill, anſwer, and pleadings, without OR. 

On Third, bill and anſwer. 


Forth, bill to be taken pro confeſſs. 


n 0 


i e aeg pk rt; and the merits, Where an an 4e. 
lagi WI e nf has been decreed, nich ee | 
47! * EY 39% > 


= oo EX 4 Ins dae S ihe dat — 


7 5 25 2 -  Neventh, bearing, ad requifitionem defekidentis.' 
1 ö And fieft, of vie on bill, anſwer, pleading and prook, 


RULE. 1 are examined, the 
5 Publication of firft rule for plication is to be 888 of courſe * by an a- 
torney, without notice; and upon this motion, the court wil 

* a7 * grant a conditional order to ew cauſe, in four days, why 
Fog Fabdterkion ſhould not be grxgted, and an atteſted copy of thi 
23 is to be ſerved on the adverſe attorney; and when the 

time for ſhewing cauſe is expire the court, upon an attor- 
= $ motion, and upon producing the laſt orgler, an affidaii 


"a quis cf the ſervice thereof; and a certificate of 0 cauſe bei T 
ONE hep II... why publication ſhould nor Lak wy wake og rule fd be 
eee - publication abſolure, : op 
Andpoblication 80 likewiſe; when che lai 1 back Eniſhed In amine abat 
Andy plain- tion either by === mit town, and when the quis 2-3 

tiff only exa-. hath let a ny Without e 7 witneſſes on WW". 
mines, we ſide, the 1 . s attorney may, a rt day of the 42 
"after ach eso. move ho flrſt rule for pulli wane 

on. and proceed to make it abſolute, as Above: But note, at 

; vacation after Lie term, is never accounted a Vos te 

I to examine in. . E buly 

4 bills 

ot the ſetting Aud Ihen publication is paſſed, if it be — cog or on the Wil fo 


to be heard, on ſome day in term: or if 


down the cauſe Ain 1275 of term, Hen Ab s attorney, may move, to hare 
9 — Cub. Þ e cou le. ſer * Ts 


pena to hear cation be nd Gay, then in tbe fittings th 1] 
judgrnent. et 5 uy and the os will make an order for that WW befo 
* 472 . parpole e, Which arder 5 to be ſerved on the oppoſite attorney, ¶ ente 

ede 


ür days be 25 the day appointed for the hearing, exclulve 
of the = on which it is ſeryed ; and when the day of hearing 
. „is appointed, the llaintiffs attorney is to give a note of 5 
' © * .* cauſe, to the chief remembrancer, with a brief account 
| neige of i it; and then n (unleſs there be an order on the cken 
ant, 10 appear gratis,) he is to take out a Halen ad audiendus 
judicium, returnable at a day certain, which is to be ſerved 
eight days before the * 9 | bearing: For the manner of ſer⸗ 
155 ſee Title Proceſe. nt oe g 


1 


Ibiders, m there be ſuch an order on the deſendant to appear 
| thea the deicndant's attorney 1 is to be ſerved => _ 
hearing only. 


And 


* 
W . { 
« , * 
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this citation to hear judgment, is made according to The ato 
a of the ciyil law, — no act of coun max he made, hear j 
2712 in audita altern; and the ſervice is made eight days before" is 8 
he day appointed for hearing: that the party may have time the vil lar. 
o take out the depoſitions, and prepare is counſel + 


Is . - 1 4 „ 
When the day of hearing is come, if the plaintiff and de- Hearing. -.. 
fendant atiend, he An s.counſel is firſt to open the hill. 
and a counſel for the defendant * opens his anfwer; then the 1 433 +. 
caſe on both ſides is to be Rated and argued; thereupon, . f 
and upon reading the proofs, . 10 give judg- 5 


nent. 


But note, that no cant will be admitted to be brought to Order of the 
hearing, unleſs the order for ſetting the ſame down, called the ry be of 
er for the day, be taken ct, and producef to the court. 3 | 


There may alſo be ſeveral other orders conceived, in the Other orders 
progreſs of the cauſe, which are requiſite .to be produced on which may > 
the hearing, and without which, the court in ſome caſes will ui, to-bg. |» 
not proceed : As orders to revive, where there has been an poten We” 
abatement ; for ſtriking parties out of the bill; that the de- hen oy, 


% 


ſendant ſhall appear gratis, upon the hearing; for taking b 
anſver of a Feme Covert, ſeparate from her huſband ; for ap- my” 
pos ting a guardian for a minor, 451 4 and anſwer for hi; 


orders on conſents, for reading eeds, &c. on the hearing as 
proved; for ſuffering no conditional decree ; and ſuch like: 
Which an attorney or agent, muſt be 1 ef careful to have 
ready to produce to the court, as they ſhall be needed. If he 
duly makes his entries, in hig books, or regularly keeps his 
__ coſt,-they will be of great uſe to him upon this o- 


The method of ſetting down cauſes now, is not according Method of fete. 
y the priority of publication, as it was formerly: For now, ting down eau- 
before the beginning of each term, the chief remembrancer 6 ? 
enters in the book of notes, all the cauſes unheard the pre- 474 


tedent term. 


And the attornies in the vacation, give the officer a note of lbidem 
all the cauſes for the enſuing term, with a brief account of the 

ure of each cauſe ; which being entered after the ad- 
ur; 1 ＋ the officer erl. . of were Anon: Ae? de- 

'vered to the judges, and after the hiſt is pre no cauſe. is 
Kmitted ta be after ſer dawn for that terms... a Bang 


% 


| „„ e . 


, 1 8 * : ( Ws 
n bill N many caſes, though the cauſe requires nd witneſſes to 
and anſcer, the 1 ned. yet it may be cos the plajniforgh 
| 8 * whereby the defendant will be put upon proo of his anſwer, 
in ali point. And the plaintiff admitted to proye the matters of his hill; 
* Wee for ſhould the cauſe be heard upon bill and anſwer, the plain: 
2975 tiff muſt take the'defendant's anſwer, * to be true in all points 
And if the plaintiff replies to an anſwer, and without w 
8 or rules, brings the cauſe tq à hearing, the anſwe; 

all be taken to be wholly true, as if there had been no repli- 

cation; for the opportunity which the defendant had of pry. 
ing his anſwer, is taken from him. See 2 Chap, Ca. 21. % 
. the rule, P. 478. „ a : "x 4 4 * 


Subpens to — And if the ſubpœna to rejoin, be not ſerved, &c. though 
jolt net — ogg be ſued out, the cauſe may be heard, on bill and Ply a, | 


* 1 
7 in * 5 
Hearing on 


* 


\ 


— he 2 thereof, and upon motion of his attorney thereon, he may 


no witneſſes to obtain an order for the defendant to rejoin in four days: And 


examine, in caſt whether the defendant does, or does not rejoin, the plaintiff; 
We defendant attorney may move of courſe, and without an affidavit of the 
does or doc anot ſervice of the rule to rejoin, that the defendant may examine 
dean. kis'witnefles, the follö ing vacation, or that the cauſe may 
be heard in the next term, on the pleadings, and the court 
will grant ſuch an order, and this order is to be farthwith ſerved 

: upon the defendant's attorney; and if thi defendant examine: 
476 no witneſſes, the - plaintiff's attorney may, the next term, on 

| + - affidavit of the ſeryice of the ſaid order, and on motion 
53 thereon, obtain an order, for ſetting down the cauſe, to be 
heard on ſome day in the term, if this motion be made on the 
eęꝗſtſſoin day, if afterwards, in the fittings after term, or in 
( EDT IO 


And where the But if the defendant be under an obligation to rejoin gratis, 
defendant is to the plaintiff need not in this caſe ſerve the defendant with a 
rejoin gratis (3, na to Le join, bur may immediately when he has * 
7 2 rule on the defendant to examine his Witneſſes as afore 

If the defend» If witneſſes be examined by the defendane, the plaintiff 
am examines, may after publication of the depoſitions, ſet down the 
— 94 hea ring he Ing as before TERS. 


* Where 
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Where there are ſeveral defendants in a eauſe, and that the Cyuſe beard «4 
laintiff is not inclined to examine witneſſes, as to ſome of to ſome of the 
them, but to hear the cauſe as to thoſe upon the pleadings, in 2 
this caſe, a motion is to be made by the 8 and Pradings, 91 
dar ibe cauſe may be heard as to ſuch defendants, upon the ithen on be 
pleadings; at the ſame time that it is heard againſt the other pleadings as. 
defendants, ypon the plextingy and proofy.” © prools. 


ou "—- witneſſes, and ſhall prove 4 more than RULE 47th. 
what is confeſſed by anſwer, ſo that he mjght-haye gone to a exe- 
hearing on the Tan in that caſe, although he obtain a more proe 
decree, yet he ſhall pay the defendant the coſts expefided after than iy con- 
his anſwer. | e » ſeſſed bythe an» 
> yer, plaintifl to pay the colty aſter anſwer, though be gbtain decree, 


* 
- 


' 


* 


* 


Third. Of Hearing upon Bill and Aufwer. 


{17 HEN the plaintiff finds ſufficient matter of equity con- Hearing upon 
ſeſſed in the defendant's anſwer, . whereupon to ground 3 anſwer = 
2 decree without further proof, he may proceed to ſet down dete — 


the cauſe for hearing upon bill and anſwer, and without put- 22 5 "oy 
ling any rule upon che defendant to examine. 15 


And after the plaintiff hath filed a replication, if he be in- Replication may 
tlined to have the cauſe heard upon the bill and anſwer, the be withdrawn i 
court, upon motion of the plaintiff's attorney, will give leave bated. pil 
to * withdraw the replication, and proceed to hearing on the 2nd ur" Wk 

and anſwer. Kun | * 478 


By the 48th general rule, if a hearing be prayed on bill RULE 48. 
and anſwer, the anſwer muſt be admitted to be true in all Heariog on bill 
points, and no other evidence admitted, unleſs it be matter of "_ wg Sag 9 
tecord, to which the anſwer particularly refers, and is prova- INN in 
ble by the record: But in enls chi court ſhall find no ground. all points. 
for giving the decree thereon, the bill is to be diſmiſſed with Andif no decree 
coſts, or the plaintiff, (if he defires it) may be admitted to can be given 

55 | thereon, the bill 


reply, he firſt giving the defendant, or his attorney, forty A 
ſhillings cofts ; which if he pays not within four days after 8 _ | 
— then the difmiſs is to ſtand, and the order ig to be plaintiff may re- 
mered and taken out accordingli ry. ply, firſt paying 


It . 


ty ©.- 46<L5 ** 
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Ws, 
de It is (aid, 


E what hath proceeded upon the amendment as to the other defendan 
FS te Pant as is ufual on. amending bills, his wer, 
e, for liberty to fh 


new-added detendants, and to be farther heard as to the for 
mer defendants, and the court will make an order for tha 
purpoſe ;, and the plaintiff is to ſerve the order op the' former 
parties, four days before the day appointed for the hearing 
and exclufive of the day of ſervice, and is to ferve the adde 
| ts ee ſubpœlha to hear judgment, and may then proceed u 
earing as uſual. Sed wide Moſeley's Rep. 226; where it is laid, 
the former deſendants muſt be alſo ſeryed with ſulhana t 
hear judgment. 3 | 


ll there be a replication and rejoinder, or proofs in the 
cauſe, the order muſt be, that the cauſe ſhall be further heard 
againſt the other defendants on the pleadings, or on the pleat 
ins and prooty, as thecaſp mm. 


How to proceed As alſo upon a plea of outlawry at the hearing, after the 

|  aſtertbeoutlaw« plaintiff hath reverſed; the outlawry, and paid the cofts* of 

Ir ht the day, he may move by his attorney, to ſet dow n the cauſe 
| 480 to be further heard, and proceed ay — | 


© The coe te be And in either of theſe caſes, the cofis to be paid by th 

| — in cither plaintiff, are the ſame as upon diſmiſſes, for not appearing ® 
ö the hearing. See Pa. 393- Title Diſmiſs. | 

The courten Where a bill wants proper parties, it is in the power of th 

wars * court to diſmiſs the bill without prejudice, or to give leave 0 

mile the bil amend, paying coſts. 1 Wihamz, 428. abb 
without prejudiee t give leave to amen 5 
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T hes been already ſaid, that according to the ancient civil The method” of | 
law, when the libel was n 3 \ it was alſg- Frocefding are 

elveredco the hr yrs +: ow gil 22 not auſwer in 2 
n days they had the eadym primum, and after ten days more, core gra; when 

{the anſacr djd not come in, they had the dun ſecundum, Ned gende 
nd in ten days more, they had the edictum peremptorium * And Reus did not 
he did not come in and anſwer in ten days more, judgment anſwer it. 

#as * pronouticed upon bim, as if he was abſant ; 83. theſe #» 481 

ere called the ſeveral dilationes that were given the defendant EY 
anſwer: But after the provincial judges were ſeitled, then -  . © 

me in the code to à new regulation, which was, that after 

he deſendant was cited, the plaintiff was to give caution to 

nd his fuit in two months, and then he was likewiſe to deli- 

er a copy of the libel to the Reus, who ſubſcribed the note of the 

ime when ſuch libel was delivered, and then there was a 

erm of twenty days given the defendant, in which time he 

yas to put in his anſwer; and if he did nor, ſentence was 

piven as if the anſwer was put in; for they looked upon the 

ſubſcribing the time of receiving the libel, as a ſubmiſſion to 

onteſt within the twenty days, and the twenty days were 

xckaned as a time of deliberation, whether he would yield. 

0 his adverfary, or contend in judgment; and therefore if 

be libel was delivered, and the ſubſcription demanded, and 

the actor proved this, and the twenty days were out, then the 

deſendant was preſumed to acquieſce. De judiciis, Lib. 5. 1 

Law. 72. Code Lib. 3. Tit. 9 Verb aufertyy,- Novel. 5 3. Cap. 3. 


And by Maranta's practice of the civil, and canon law, 262; And how the 
the defendant, for refuſing to anſwer before “ the judge, was ſentence way ex | 
dermed contumacious, and his puniſhment is thus ex preſſed: preſſed. 
lig aaa pena. oft quia contumax qui non cult reſpondere coram Fudice 482 
labetur pro negante wel confitente ſecundum quod oft ti magis preſu- 


lein, pars 6 de contumacia, 32. 


So in this court, where a perſon is ſerved with a parna, I cedings 
gyn thereu 3 to anſwer. e — ſame 
:gainſt him to a . plaintiff's attorney may, in courts of e- 
upon motion to the court, upon the ſequeſtration apd return, —.— * 
"brain an order for ſerting down the cauſe to be heard, to have _— al be ſet 
the bill taken pro confeſſo: And if the defendant neglects to ap- down to be 
pear, the plaintiff's attorney may in like manner ſet down heard to hae 
the cauſe, and by a late ſtatute the court will appoint an the-bill m as | 
*torney to appear for the defendant. See pa. 491, * ee 
And 


The plaintiffin And in this caſe, there is no. occaſion to ſerve either u io! f 

this caſp need rty, or his houſe, or laſt place of abode with a ſubfam u. 

not ſerve a ſub- hear judgment, in regard the party is in contempt, and j 
an hear being returned upon . 2 Thar the defendant is ng her 

to he found, and upon the ſequeſtration that he hath no no a0 

y he is ſuppoſed not to be found any where, ſq as to be fon ket 

with a jubpena to hear judgment. 


This praftice  . The practice of taking bills pro confeſſ is not of long flank he | 
1 long hes. ing, the 05 Way being to put the plaintiff to make 1 ele: 
2 111 the ſubſtance of the bill by witneſſes viva voce, although the 4 
bill — defendant had ſtood out ta the laſt proceſs, a ſequeſtratin: 
proved by wit- And ſo eyer plaintiff at law * to prove his declaration 

s viva voce. as appears by theſe words Et inde producit ſeftam, where ju WR” * 
483 ſignifies the witneſſes. 1 Vern. 224. Moſeley s Rep. 386. 


Why diſuſed, But this practice was difuſed, becauſe the plaintiff oſien 
comes into equity, becauſe he cannot prove his caſe, but by 
the diſcovery of the defendant. I[bidem., But then the hill 
was read in open court, left an inconſiſtent decree ſhould by Bpin 


paſſed. 


The conſequen- In 1 Fern. 247. Gibſon againſt Sevengton, the court appeared 

ces of the pre- to be in doubt, whether ir ſhould grant ſuch an order, for tha 

„ eee the conſequence of it is extraordinary, to take every thing for 
; : granted, which the fruirful fancy of a counſel could invent 
or put into a bill and make all paſs for true. 


* * 


The reaſon of The reaſon of this order muſt be, that the defendant appear- 

the order. ing, and refuſing to put in any anſwer at all, the plaintiff i 

* 484 by that means rendered“ incapable of joining iſſue, and de- 

25 privedofthe apportunity of examining any witneſſes. 2 M, ian 
558. Hawkins againſt Crook, * © 


Analogous to a And this method of taking a bill pra confeſſo, is conſonam 
Judgment at alſo to the rules and praciſce of courts at law, where, if 
mY by nihil di- the defendant makes default by nihil dicit, judgment is imme. 
T diately given in debt, or in all caſes where the thing demanded 
is certain; but where the matter ſued for, conſiſts in damages 

a judgment interlocutory is given, after which a writ of er 

quiry goes to aſcertain the damages, and then follows judg: 

ment final. Didem. | as 


Foxmerly a bill And in the above mentioned caſe of Hawkins and Crook, on 
could not be ta- an appeal to the lord chancellor King, from the maſter of the 

ey Pere the rolls, it was determined, That as time was given the defend- 
defendanc had ant to anſwer, though after a ſequeſtration, and though the 
time to anſwer, anſwer was reported ſhort, yet the bill could not be preſumed 
though the an- to be true for want of ananſwer, when by the records of the 


1 er Was ” N a y 1 lain- 
— ge court there appeared to be an anſwer, (and admitted by the p * p 


4 4 4+ . % * 
- 2-7 - i . 
, . | . 


r ddd Ae. 43. 26. e er 
irby his taking ExcEptions) and when ſeveral; material parts 
7 £ bill were jd 6 by the anſwer. 2. Williams 556. But this praGlice * 

yelg's Rep. 389. But the ptactice now is quite otherwiſe; isnow altered.,, . | 
for alchough the anſwer be ſhort in one ru only, and all 48 Jou 

' her of the bill be anſwered; yet it all be ( eemed as 14 8 S 
aller, d fe full anſwer be not filed, the bill may, be 


* 


IT @ 


But it is held, that on theſe hearings upon ſequeſtrations, Theſe bills tobe 
he bill is to be taken as confeſſed in no caſe, but where the taken — 
jfendant in contempt only is to be affected by the decree; 2 ate. hs 
ut not where the intereſt of a third perſon may be injured: contempt on 
ho is not in contempt, as in the caſe of a truſtee and ceſtuigue is to be affected, 

|; or of partners in trade; or where the remedy.is at law ; but not where a 
n hich laſt caſe, by taking the bill as confeſſed againſt a de- third perſon = 
endant, an inconſiſtent or abſurd decree might paſs, which 3 8 
arts of equity are to be careful never to permit. See the | | 
ale of Carleton and Carr, in this court, 26th June, 1758. 1 


If the tute pool, or demurs, and the plea or de- After pleaorde- 
nurrer is over-ruled, and the defendant ordered to anſwer; if _— 2 | 
. . * 1 1 C- 
* ug bill may be — tro confeſſs. 1 Har. Chan. Fra. Me» © fy 
J . "9 to anſwer, if he 
refuſes, the bill mall be taken as confeſſed. . 


Where the proceſs of coritempt have run againſt a defendant After a decree 
0a ſequeſtration, and there is decree to have “the bill taken to have a bill 
ehe, and the ſame confirmed and enrolled, and the de- fe pro conr 
ndant hath been duly ſerved with ſuch deoree, and an at- 4 and enrolled, 
achment iſſued for non-performance thereof, he ſhall not be on whit condi- 
mitted to bring a bill of review and reverſal, without per- tions the defen- 
ming the decree, or giving ſufficient ſecurity to perform dant ſhall be at 
e ſame, incaſe the court upon application, think fit to di- AN | 

i the fame, nor to bring a croſs bill without depoſiting the or crofs bill. 
honey decreed, into court, (if the decree be for money ;) or 486 
ing good and ſufficient ſecurity for the performance of the 

ee, within ſuch time as the court ſhall direct, and firſt 
paying down to the plaintiff ſuch coſt as is decreed to him, 

d the coft expended fince the pronouncing the decree, and 
ie coſt of taxing the ſame. 1 . 


/ 
Fg 


By the ſtatute 1 Geo, 2. Ch. 17. pars, The courts of Chancery, Court may pro- 
Ac Exchequer, * proceed in all cauſes depending before cd again 
hem by Eng/zA bill, and make ſuch decrees againſt every per- "ſees ſerved | 
Mm who hath been duly ſerved with proceſs, and have flood bs ſequeſtrati — 

ito aſequeſtration, and is only a truſtee, in the ſame man- a if they had” | 
* if ſuch truſtee had duly appeared and put in his an- — 

0 5 * I 


* By 


© 8% By g Ce. 2. Cl. 4. pars, If ſuch truſtee hath been a 

1 AO? all, brad wit , and flood out proceſs as aforslaid,” no . — 

dur an \abfolote dectes hall be pronounced againſt him, on the hearing of n 
decree ul be Lu, but the cout fall make fach abſolure Uecree thew 

Pack tice, . ke ha duly ds en oat a, IO 

On affidavit that By 5 Geo. 2. Ch. 8. pare; In all ſuch ſuits; which are, or ſk 
truſtees cannot be commenced by Englih bill in the Chantety or Exttos 
he frond to be where it appears tb the court by affidavit that the deſendy 
{Hop eres. gare only truſtees, and that diligent enquiry has been made ag 
TO” to ſerve them with proceſs, and that they 'canna' 

= found, the ſaid courts may hear and determine ſuch cauſe, 

arid make ſuch abſolute decrees therein, againſt all perſnns y. 

© +, Ppearing to them to be only ttuſtees, as if ſuch truſtees lu 
. deen dul ſerved, and had appeatedand anſwered, and hade 

x4) peared by their counſel and clerk at the hearing. 


Not to bindpet> Provided, that nd ſuch decree ſhall bind, of in 20) wi 
fons having e- prejudice any perſon, againſt whom it ſhall be made, without 
rates, rights or ſervice of proceſs upon him as aforeſaid, his heirs, executom & 

adminiſtrators for, or in reſpect of any eſtate, right or ined 
, Which ſuch “ perſon ſhall have at the time of making fuhW 
ceree, for his on uſe or benefit, or otherwiſe than as a'truſla, 


| Howto proceee By the 9th Geo. 2 Ch. 14. It is enacted; that upon all bil 
it martga- of forecloſure filed, or to be filed, in the courts of Chance 
— or 3 Exchequer, where it ſhall appear to the court by affidavit, tha 
ſerved on bills any of the parties neceſſary to be ſerved for carrying on l 
- forecloſure, and ſuit, do abſcond or are out of the kingdom, fo as, they caun 
| abſcondipg, or be ſerved with proceſs to appear and anfwer, but have been 
out of the king- the kingdom, within twelve kalendar months next precedl 
* ſuch affidavit, the courts-may order, that ſervice of the tenant 
of the mortgaged premiſſes; of of the known agent, or 1 
ceiver of rhe rents and profits, and. at the laſt place of adv 
of the petſon ſo abſconding, or being out the kingdom, fail 
be good ſervice; and upon duch arties ne ecting to appt 
or not anſwering in four terms after fuch ſervice, the plan 
|  ., proſecuting ſuch ſuir, may proceed to have fuch bill taken i 
| Confeſſo, as if the defendant had appeared upon ſuch ſervice] 
and the court ſhall make ſuch decree as the caſe will p 
and from time to time make ſuch farther orders, as Ihallt 
proper for carrying ſuch decrees into execution. 


489 Perſons reſiding out of, and having an eſtate inthe ki 
And againſt -- dom, {hall be proceeded againſt in the ſame manner, 1 u 
perſons reſiding the copy of a ſulpœna at their laſt place of abode in this kit 
No of theking- dom, if any ſuch they ever had, or with their flewards; age" 
rg managers or recèivers. ; | 
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Provided that if the defendanes; or their legal repreſentatives, Defendants et 

dell within twp years after perſonal ſervice of ſuch decree, or their repreſen» 

f there be no perſonal ſervice, then within ſeven years after tives may 

noking fuch decree, pay of give fuch 1 as the court — £ : 

hall approve of, to pay the which the pla ntiff hath ne- of the decree, or 

efarily been ut, and app 4 to the court to be lei | 

'4 anſwer, and make ſuch defence as the caſe will per- making the de- 

nit, the court ſhall it them to a pear, anſwer, and make << 1 44 44 

fence: And in ſuch cafe, there ſhall be the ſame proceedings, jet in to make 

«cree, and execution, as might have been in caſe the de - deſence on pay- 

2ndant had originally appeary, and the proceedings had been ing or giving ſe- 

| ly begun, and there been no former decree, or pru- curity ſor the 
lings; and if no defence ſhall be made within the reſ- lte. 

eflive tires aforeſaid, ſuch decree ſhall be abſolute and 

nal. | 


* If any bill be taken pro confeſs in default of appearance as 490 


etin, to appear ſeven years after 


foreſaid, the plaintiff may give notice, (as before directed to On bill taken - 5 


pmpel an 8 that he intends io examine witneſſes pro conkeflo, 
1two months after ſuch notice, which notice being given, and ' 

he ſervice thereof made appear by affidavit, to be lodged with fonefaid Cra. 
he proper officer, and the time limited being run out, the mine de bene 
wh „N and leave of the court, examine wit- eſſe. 

elles de bent 

y other matter neceſſary to be proved in the cauſe ; but ſuch Rae » pub» 
poſitions ſhall not be publiſhed wirhout the ſpecial order of lied, but by 
he court. Ih 


If aſter ſuch bill ſhall be taken re confeſs, the defendant do But if a deſen- 
ne in and anſwer as is before directed, and if any of the dant after ſuch 
meſſes examined for the plaintiff ſhall die, and if the plain- decree makes 
if would have reaſon to examine ſuch witneſs, if iſſue had 33 — 4 
een joined, then the depoſition of ſuch witneſs ſhall be as nen e 


2 


order of court. 


pod as if iſſue had been joined: But the witneſſes who were Fuck depoſit ; 9 


xamined and are living, ſhall be re examined; and not only ſhall be 

o the matters they were formerly examined to, but to ſach but the living 
ther matters, which may ariſe from the nature of the de- — _ 
ce made by ſuch defendant, or the circumſtances ariſing Ont 
tereupon : And after ſuch living witneſſes are . 491. 

d their r taken, their former depoſitions ſhall be 

id, and ſuppreſſed, and ſhall not be copyed or pub- 


* 


\ 
770 


By the ufual praQice of conrrs of equity, if deſendants did Perſon duly ſec 
ot appear upon the ſervice of Subpena's to anſwer, the courts; ved with pro- 
ould not proceed to have the bill. taken pro confaſo, but the px og me 

exring, the court may on all bills, and in all caſes appoiut un attorney for the 

ſick proceedings may be had, av if he had appeared. ” hos N 1 


plaintiff 


* 


, as well to the proof of any exhibit, as to But depoſitions _ * 


* 


and often failure of 


this; 


* ” 


Ill was enaQted, 
8 That where a defe 


* 492 


Vue fee 0 
to be heard, the B 


an affen 


m the proper office 
od, and hel 


4 


move the court, to have the cauſe ſet down to 


aforeſaid, and may ſet the ſame down in the paper of cauſe 


to be heard as is before directed; and on ſuch hearing, be i 


| RINGS the ſequeſtration and return, the order for hear 


a certificate of an appearance being entered, purſuant» 
the appointment of the court. But note, the plaintiff in thi 


| Caſe, is not obliged to ſerve the defendant with ſubpæna to het 


judgment, he is only to ſerve his attorney with the order 
ing. $6.7 in : Ah 


Andin this court, this decree upon the ſequeſtration is þ 


ways abſolute, * whether it be for want of an appearance, 


for want of an anſwer. 


* This pra ice of the decree upon the ſequeſtration, being always A 
lute, whether it be for want of an appearance, or for want of an anime 
may, in the firſt caſe, be attended with an irretrievable injury to à dela 
ant, as there are many inſtances, where proceſs of contempt have bu 


- founded on falſe affidavits, of the ſervice of ſubprna-, ſo that a deienvatt 


may have his eſtate ſold: before he knows any thing of the matter, M 
the defendant has appeared, and the ſequeſtration is for want of an aufer 
he undoubtedly cannot have ſo much reaſon to complain, as it 38 intirely} 
own fault: However, in the court of Chancery, the decree in both cls 
but conditional, with a day to ſhew cauſe, and is to be ſerved on the 

fendant. | 


r 4.2 


* 


Ham 
in the caſe of Clement againſt" Pngerald in this court, in- If the ſequ 
Mick. term 1741, upon a bill being taken rs confeſs (though tion be for want 
not à bill of foreclofure,) and a decree thereon inrolled, it of an _ 
was inſiſted by counſel, on behalf of the defendant, that by ance, 


the ſaid laſt penis clauſe in the aforeſaid ſtatute, the evart —— ng 


ſhall in all ſuits (where an appearance is entered by the court,) the court, to let 
let the defengant into his defence, on paying or ſecuring cofts. in che defends, 
But lord chief baron Marlay declared, that the proviſoe in the ant to bis de- 
ſaid act for letting the defendant into his defence, did not ex- m_y after a de- 
tend to this clauſe, and that this elauſe only impowered tjge N 
court to order an appearance to be entered for the defendant, 
where he was ſerved with proceſs, and did not appear, an 
take the bill pro confeſſ, and make a decree as if * an appear- 494 
ance had been actually entered by the party; but as to all the | 
other proceedings in the faid aa, they remained the ſame: LAID, 
And further ſaid, that it was not obligatory on the court, 'in 
thislaft caſe, to let the defendant in to anſwer, and make his 


defence, but a matter of fayour, and diſcretionary. 


* "a 


— 


— 
* 1 * 


And as in the Exchequer, the practice always has been, not But the rule is 
only where a defendant ſtands out proceſs of contempt to a to let | 
ſequeſtration, , but eyen to a commiſſion of rebellion, that he dant 
ſhall enter into recognizance with ſureties, to be approved of © 3. the 
ide 

by the court, to perform the decree; ſo in caſes of ere, and pa 
founded on bills taken pro confeſſ, purſuant to the ſaid ſtatute ſuch coſts as 
the rule is, to let the defendant in, to anſwer and make de- court ſhall a- 
fence, on paying ſuch coſt as the court, upon the circum- 

ſtances of the caſe ſhall award, and alſo upon entering into 


* 


" 
V4 


* 
* 


recopnizance to abide the decree of the court, and eſpecially if *_ 7 
the demand be perſonal. And it was fo ordered in this caſe.. 
that the defendant ſhould give ſecurity to abide the decree “ 


the court, re-join and appear gratis, and not ſuffer a condi- 
tonal decree, and pay the coſts out of pocket to be made ap- 
pear by afhdavit. * | 


In the caſe of Green againſt Dalloway in this court Eafter 
term 1750, the defendant was let in to 2 after a * decree, 
upon a bill taken as confeſſed, upon giving ſecurity and paying 
of the taxed coſts only, but in this caſe, the decree Ru not 3 4246 
enrolled, and the fequeſtration appeared to have been obtained e 
by ſurprize. He "EP | ' 


But in the caſe of Kearney againft Steuart, Trinity term 1743. 5 
the defendant was ordered to pay the coſts out of pocket, as 
no farality appeared, nor was any ſurprize — n and in 
this caſe alſo the decree was not enrolled. 


But note, it is provided by the aforeſaid act, that perſons Perſons under 


under the age of twenty-one years, or non ſane memory, or the diſabilities 
; c mentioned in 
(£28, ſhall have two years to make defence, after ſervice of a decree on a bill taken as | 
Vor. II. \ B 


Feme 


e CY 4 

Y r 7 9 1 
- 

. 


- 


oF ork againſt them, ſhall have two years from the — 


the ſervice. of ſuch decree upon them, after the removal of 
ſuch diſability, to make their deſence, and-ſhew cauſe again 


pie the ſame 
an Some doubts haying arifenupon the aforeſaid act, babe 


e 7 afterſuch an appearance by a clerk or attorney, appointed 
A Tos 2 rela- the court, ihe Plaza is not to begin the proceſs 8 


hearing . in, and run out the ſame to a ſequeſtration, before he 
jr ar nd to hear his caufe, which Lead be k great it's 
bs: of the attorney neceſſary. . the ſuitor. For remedy thereof, it was 
3 n by enacted by the 13 Geo. 2. ch. . to be the true ſenſe and mean- 
= court, Ing of the ſaid former act, That after ſuch appearance by the ap- 
11 8 of the court, the plaintiff or plaintiffs may proceed to 
ak. . hear his or their cauſe, upon the ſequeſtration obtained by him 
1 496 or them, as if the defendant or defendants had aQually appeared 

as and ſtood out ſuch proceſs of contempt or ſequeſtration. 


4 ndantin Where a defendant is in cuſtody at the ſuit of the plaintiff 

. - Enftady to be or of a ſtranger, the bill ought never to be taken pro cnfeſſ, 

| | — into until he has been brought into court by habeas corpus, and told 

by habens f the danger he is in, if he does not anſwer; and a day 

: * given him to put in his anſwer, that the court may judge 

n- Whether he is obftinate, or unable through poverty or other- 
wiſe to anſwer. Curs. Cane. 115. Moſeley's Rep. 384- 


| Deeree * a If a decree is made on a ſequeſtration irregularly, defendant 


ire 0 bs 4 "thy : +64 > «afar 7 
4 N * for irregularity ; for this decree hinds the right, as well a 


Ik an account But note, where a bill is taken pro confeſſe, and an account 

de directed on directed to be taken, the defendanr's attorney is to be ſerved 
2 3 with ſummonſes to attend the “ officer thereon, as if the de- 
Alelendant's at- ſendant had appeared on the hearing, and on his non-atter- 
| torney is to be - dance, the plaintiff's attorney muſt obtain an order to proceed 
with ex parte, as is before directed. See the caſe of Joknflon againi 


ſummonſes, and Walcot, in this court, Mich. 1945, 


the proceedings POSH 
to be as if the defendant had appeared on the hearing · 1 
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Fifth. Of hearing upon interlocutory decrees, and s ö 


uy reſerved, where an iſſue i. dee 0 be © + 
tried at law. © / e gt = 
N interlocutory decree! as is before mentioned in pa. 409. Intgrlocatory * | 
X is here the court decides Tome incidental intervening. dere © © 7 


queſtion, upon the principal matter. ' 
Or where the court doubts of any fact, and directs an iſſue 

tory it: This is an interlocutory decree, and is alſo called a 

leading order. For the proceedings thereon, ſee Title Order, 
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Sixth: Of Hearing ad Requiſitionem Defendentis, 
BY the 49th general rule, when a cauſe is ready for hearing, RUN 49... 
if the plaintiff delay the proſecution, or be? negligent to * 498 
procure a hearing, the defendant may [if he will) procure tze 
cauſe to be ſet down for hearing, and ſerve the rere m—_—— cc 
proceſs, ad audiendum judicium, at which day, if the plaintiff If plaintiff will 
will appear, he er to hearing; but if he will not, not * 
the deſendant may be diſmiſſed with coſts, and left at liberty, 8 t hall. 
if there were any injunction or order to reſtrain him. . 
: left at liberty, if reſtrained by injunction or order. 


When the plaintiff hath replyed, the defendant may forth- How the defen- 
with re- join; and if the plaintiff after rejoinder neglects to 9ant is 16 pre- 
prog his cauſe, or to proceed to examine witneſſes, and cotta dome thy ; 
as lapſed a whole vacation; the defendant, if he has no wit- here plaintiff 
neſſes to examine, may, the next ſucceeding term, put a rule after replication 
on the plaintiff ro examine his witneſſes the next ollowing negleQs to 
vacation, or the cauſe to be heard the next term, on the proceed.. 
pleadings, And if che defendant has any witneſſes to en © 
mine, he may on ſuch default of the plaintiff as aforeſaid, 
move the court by his attorney toenforce the plaintiff to go to 
a commiſſion, or in default thereof, that the defendant may 
have a commiſſion ex parte, to ſuch commiſſioners as the caurt 
or chief remembrancer ſhall appoint. Or he may examine cs ES 
Nis witneſſes before a baron. See the 1 3th rule, Title Replication © 
and Rejoinder. ar rot enn ͤ 
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/ 
Hearing. | h 
* * $0 likewiſe, the plaintiff. hath one term after 5 | 
Ha. lication, to conſider . he will proceed to the — 
Hhis cauſe or not; and if he fails to ſet it down in that time, the 
court will order it to be heard ad. reguiſitionem defendentis, be- 
cauſe the plaintiff has then delayed the defendant, by lapſing 
the time in which he was to hear the cauſe. 


with /ſubp@na to hear judgment; and if the plaintiff doth not 
appear on the hearing, on affidavit made of the ſervice t 

and of the order for hearing, the plaintiffs bill ſhall be dif. 
miſſed abſolutely ; becauſe here are not to be two d 
ſince the plaintiff, who is the aggreſſor, is always to be ready 
to maintain the juſtice of his cauſſGme. 


And the pre- And in either caſe, the defendant may ſerve the | aintif 
Hh | 


/ 


Anlegen to And this proceeding in equity is analogous to the trial 
the trial by pro- grouiſo at — 9 os, white, alter iſſue joined, if the * 
viſo at ns. | tiff will not proceed to trial within the third term inclufire 
nen en. che deſendant may they moye for a trial by rep ,. 


yu out of ing, and when it is called on, is not ready, or doth not “ ap- 
the r pear, it ſhall (as has been ſaid before) be ſtruck out of! 
bowl :3 paper, and he muſt apply to have it ſet down again: But 
at the heating, with this difference, that as he hath. once had his turn, and 
and he applies might have been ready if he had thought fir, ſo he ſhall be 
to have it again poſtponed, until all the cauſes which are then ſet down, are 
| = all CO and his cauſe ſhall be ſer down after all thoſe which 
cavſes' then are then appointed and ſer down; and then he will have a fe. 
down. cond turn for the hearing of the cauſe, mee. 
The defendant But note, the defendant cannot put a rule on the plaintiff 
eannot put = to examine his witneſſes, or that the cauſe may be heard on 
rule on plaintiff bill and anſwer, until the cauſe'is at iſſue. For firft, the de. 


38 +4 fendant can oblige the plaintiff to reply, or he may diſmiſs his 


heard on the bill: And then, when the plaintiff hath replied, the defend- 
pleadings, until ant as ſoon as he pleaſes may re- join, whereby the cauſe is at 
the cauſe is at iſſue. eee n 
„„ Fe | | 
Of hearing ad requifitionem defendentis, and of the proceed 
ings where either plaintiff or defendant neglects to appear at 
the hearing, and of conditional decrees and diſmiſſes, and the 
proceedings thereon, ſee Title Decree and Diſmiſs, per. tt. 


28 
read), 


- - If the cauſe be But if the plaintiff ſers his cauſe down regularly for hear, 


NFZ 


{ 
I 92 


. 1 
1 


7 in this caſe, the court never forces them to go on, unleſs both 
e fides are ready; but the nobleman muſt ſtay till his cauſe is 
6. called, and comes on in courſe. _ _ A 
a mote” e 

3 N 5 8 r - = 
if — . 1 
5 he pet, E 
if dame InfiruQtions for briefing Cauſes, in all Caſes. 


({/[HEN the caufe is ready for hearing then the briefs for The 3 
WWcounſel are to be prepared. Here now is the field for in well bri 
the ſkilful agent to en erelſe, and exhibit all the knowledge and be cu. 
abilities he has, and all the powers of his profeſſion ; for in 

the well ordering of the brief (eſpecially if there have bens 
proofs in the cauſe,) * the ſucceſy of cauſes, I may venture * 502 
to ſay nineteen in twenty, moſt certainly depends. I ſhall | 
therefore for the ſake of thoſe who are beginning the buſineſs, 


COA 


ear. ly down the following rules. 

a | | 

t 7 * , . oP "Is . : es 424 * , | $a 8 N * " 

If there he a great variety of pleadings, (as oſten happetis If there be 4 

* in a cauſe) let them be ſo Agel that they may follow 22 great variety 
be ealy chain, as thus, | | 3 |  Pleadings, _ 
are 11 ö « ? 5 2 " „ Oy 15% 337 le BENT a Fo A” 3 | 
hich If there be a bill and an amended bill before anſwer; unleſs It bill and amien« 
a ſes the whole frame and merhod of the original bill be ſo altered, ded bill beſore 


that there is no diſtinguiſhing or ſeparating what is added, anſwer. / - 
from what was in the firſt bill, as if the whole of the firſt bill 

be in the ſecond, there will be no occaſion' for inſerting any 

part of the firſt in the brief. 


des , 3 , | l 8 \ s ? 

s his But if the additions, of alterations, be ſuch as can be eaſily 
epd ſeparated and diſtinguiſhed, they only then are to be inſerted 
15 A 


in the brief, with any additionab relief that may be prayed, 
firſt mentioning the time of filing it. TY 5 
Then inſert the anſwer; or (if there be ſeveral defendants) the Anſwers how 


mſvers. But here obſerve, chat often in ® anſwers the charg- to be briefed. - 


d the ing parts of the bill are firſt anſwered, and afterwards the ſe» 503 
| eral interrogatories to each charge, which is.a moſt inelegant 
manner of preparing anſwers, and often cauſes infinite con- 
Oe fuſion : Whereas nothing is more eaſy than to place each 
* charge and the interrogatory thereto together, and to anſwer & 
* them at one vie w: Now when they ha pen to be thus ſepa- | 
a+, mely anſwered, it is the _ buſineſs to connect them in 
re not ab, By his counſel w | have a perplexed and troubleſome 
ready, 5 „ 80 


os * * — 
r. » * 
Fa "rs Hat ; 
i £ me. 


Ade tin 800 f an aimende@-bill ſhould be filed ther the Gehl 


after anſwer. _ hath anſwered, obſerve the rules before ſet down as to brief. 
ing the bills; then inſert the anſwer to the original bill, and 
= after it all the variations and additions, which are in the ſecond 


anſwer, and thoſe only, if they can be ſo diſtinguiſhed and 


ſeparated as is before mentioned ; if not, you muſt inſert the 
whole, . 3 | 
If exceptions to If exceptions be taken to an anſwer, as ſhort and inſuſi- 
an anſwer, and cient, and are allowed, or the anſwer reported ſhort, and af. 
further anſwer terwards a further anſwer. filed, you are only to mention this 
filed. matter; as alſo the points unanfwered, very ſhottly, and then 
only the additions in the further anſwer as aforeſaid. 


Il abatement, * If there be an abatement and a bill of revivor filed, if m 

and bill of re- new matter ariſes by the abatement, the matter of the abar- 

vivor, and no ment need only be mentioned; that a bill of revivor na 

9 filed, and the time of filing; and that on 2 the re- 

594 preſentative appeared, and the cauſe by order of ſuch a dat 

revived: If an anſwer was requited and filed, then to ſhortly 
mention it, and the time of filing it. | e 


Af new matter. If the bill of revivor contains new matter which has ariſe 
- _ +; © fromthe abatement, then this muſt be ſhottly mentioned with 
the relief that is prayed. | | | 

If a replication, If there be a replication in the cauſe, it muſt be mentioned) 
05 ſhew that the defendant was put upon the proof of his 


anſwer. - 


— 


The great care And laſtly if there have been proofs in the cauſe, they are 
required in alfo ro be added; the briefing. of which, as they ought to be 
— 1 done, I have always looked 22 to be as nice a part as an 
thod to be ob- Whatſoever of the real buſineſs of an equity ſolicitor. 


in Il caſes. 0 : 5 FT : i 4. N Lt : ' 
Widen. Now in order to this, let him firſt ſet down from the intet-, 
* 505 rogatories the “ ſeveral points that were examined to, as ne- 


ceſſary to be proved; let him then moſt carefully read the 
. — to the ſeveral interrogatories and mark the wit 
— Ie _ neſſẽs, if more than one, who anſwer or depoſe to each in. 
| terrogatory: But to be ſure to keep the proofs of each fad 
together for if they be mixed, the confuſien will be it 

0 recoverable. ö 8 N 


lbidem, » It, ſeyeral witneſſes anſwer pray much alike in the 1 of 
any fact, he may ſet down all of them together: If there be 
any variating; or more or leſs be ſaid, it is an eafy matter io 
7 ſer down this variation, omiſſion, or addition, firſt oy 


* 


© 


_ 
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: 
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hat this deponent in all other reſpeA "agrees Vn 
. - 1 4 8 » 
ing that this, deponent in all other reſpeets agrees wit Sage res 
the others” ih OG Wo ne os Weng” / 4 
41 x " * 4 


If only a plain ſimple fact is proved; no more need be ſet l. f 1 
down than this: | WON 266 8 — | 


* * 1 


— 


* KX 


Firſt, deponent A. B. of, Ke. to the ſeco nd p 
1 þ io. and, on OSes mot 


ff : | 
Second, deponent E. F. of, &c. to the ſame i | 5 F 
» fs. 20. proves the execution of the deed of th „ g 


tay of | | 


© 


[it be a foch, which only can be proved by circiinaſitinces, Ibidem. 


"02 . of 

there the ® depoſirions muſt be ſo inſerted inthe brief, that the * 06 
2 counſel may udgs, if from thoſe circumſtances,” as they are 5 Js. of 
+ Its in the depolutions, the fact be ſufficiently proved. 2 | ; 
Gare | p bg We BO | 4 
y But upon the whole, let the ſeveral proofs to each fact be ſbidem. ; 


diſpoſed in the brief in ſuch conciſe, cloſe, connected and fa- ; 
miliar method, that the whole may appear to the counſel at 2 I 
one view, not ſetting down any of the wanderings or imper- < 
tinencies of witneſſes, or any thing that is not neceſſary or 
needful ; and at the fame time, not omitting aught that is 
material. - This is a talk = agents think as they will) of no 
ſmall nicety and difficulty, and (as I am told) is ſo much 
thought of in England, that in all cauſes of great-conſequence, 
the briefs are generally prepared by ſome of 'the younger 
counſel in the cauſe, or by what are there called chamber 


counſel. 


If any exhibits are to be proved viva ave, on the hearing, If exhibits be to 
the order for this purpoſe is to be produced; but this may he be proved. 
done at any time while the cauſe is in the paper, by calling it | 
on; due notice thereof having been firſt given as is befoxe 


* 


. HY fircfted. See Tithe Exhibits. 
s ne- ; p | 15 
d the * If there have been any extraordinary proceedings in the if any ſpecial 
. cauſe founded upon ſpecial orders of court, theſe ſhould be coding Þ the 


aſ» mentioned in the brief; and the agent: ſhould have all courſe of the | 
ſuch orders ready to be produced on hekcrieg as they may 4 16, Eg f 
| | \ 507 ; of Bay 4 


be demanded, as is above directe. 
And it would be always proper (as is practiſed by ſome A ſhort ſketch 


oof a agents) to Fo counſel with their briefs a ſhore ſkerely of the of the whole 

re import of the ſeveral pleadings, with the ſeveral material points <*uſe to N 

ter 5 in the cauſe, in order to make them acquainted. with 7 na- Bricks = | 
"Ing ure of their client's caſe, before they enter. upon reading he 


briefs for hearing at large: In England, it is always done. 
25 + Shauld 


* 7 


| Cauſe if ben | Should the cauſe take up more days than one in hearing i, 
2. 1 the counſel on each fide ſhould be furniſhed with copies of th 


day's notes, to notes, taken by the regiſter each day againſt the ſucceeding 
be given to the ne. | ; 23 LEG 


7 
17 


— 808 * Of Infants, and in what Caſes thy 
TY may ſue, or be ſued, or charged, and to 


how they are to defend themſelves in rig 


2 Court of Equity. the 
| | * al | eau 
Infants wat. N LL perſons before the age of twenty-one years, are her but 
| 8 27 
lor far bound Although nv proceedings may be had againſt an infant on: ad 
in equity. judgment or ſtatute at common law, yet it is otherwiſe in ey 
| equity ; and in many caſes infants may be farther bound in cl 
| 7285 uity, than law, and they have been obliged to anſwer 
whe the paro! ſhould have demurred at law; 1 Ch. Ca. 16, I 
1 Dajrv. 260. Toth. 108. Sed vide 1 Vern. 173. 428. tay 
a . 4 Var * con 
Ibidem. Alſo an inſant may be here compelled to give a diſcharge d * 
| a debt due to, and received by him, and, in ſome- ſpecial caſe 1 
he ſhall be concluded by his agreement: But regularly, though "a 
* 50g an infant be twenty years old, and * makes a'contradt never ſ A 
much to his advantage, &c. yet the court will not conclude 
him, nor make an abſolute decree againſt him, though by his \ 
ome 


= own conſent, or the confent of parents, &c. except in A 
| ſpecial caſes, upon the merits of the cauſe. 2 Ch. Ca. 164, 
1 Danv. 260. | | 


How he is to An infant may ſue in this court as plaintiff, by his free por 
fue, and how to amy, or next friend; but if he defends a ſuit, it muſt be H anc 
defend a ſuit, his guardian, and his anſwer is taken upon the oath of the the 
- + guardian, but the infant himſelf does not ſwear to the anſwe! * 
dee Title Anſever, &c. | 7 it i 
| ES Hs) | | fart 
Thidem. Where an infant exhibits-a bill, there is no occaſion for 4 
guardian to be aſſigned him by the court, but he exhibiu 


8 F- 


ern. 342. But if there be a mortgage which depends upon 


3 


aw. | * 
kill by ſore proper” perſon, his prochein amy, or next friend, Prochein Aly "i 


iable to pay the cofts of the ſuit to the defendant, in 
5) | court OTE any cofts -to be paid. But where the in- 8 | 
.nt is defendant, the guardian aſſigned by the court is to be Wo © 
called by that name yet if the guardian be not fo called 
(though it is at law, where the infant is plaintiff) it is no 
cauſe of demurrer in equity. ; : 


An infant may by his prochein amy call his guardian to an ac- May call his | 
count, even“ during his minority; and if a ſtranger enters, guardian to an 
and receives the profits of an infant's eſtate, he ſhall in this 28 during 
court be looked upon as a truſtee for the infant. 2 Vern. 342. 1 | 

All infant tha: by their anſwers put in an early claim 
to the care and protection of the court in relation to their F 
tight, and ought to have it, foraſmuch as they are ſuppoſed ' 
unable to take care of themſelves: And all decrees againſt | 
them give ſix months, after they come of age, to ſhew cauſe. ; | 

And an infant cannot be forecloſed without a day to ſhew An infant ca 
cauſe ; (which is commonly ſix months after he comes of age) not be forecloſ 
bur the way in ſuch a caſe is, to decree the lands'to be ſold to without a day 


pay the debts, and that will bind the infant. 1 Vern, 295. — — 


old. 
a diſputable title, {6 that no money can be had by an aſſign- 3 


ment of it over, this court will not decree an infant to be fore - gage 3 
cloſed, until fix months after he comes of age. 2 Vent. 351, _— wy 


Decrees are but very rarely made againſt infants, without a Lands deviſedto 
lay to ſhew cauſe (which 8 ſix months) after they be ſold for — 
come of age: But if lands * are deviſed to be ſold for payment ment of debts, 
of debts, 2 be decreed to be ſold without giving an in- mag be deer 
ant heir a day to ſhew cauſe, for nothing deſcends to him; WIN rg 
but otherwiſe, if he be decreed to join in the ſale. Cooke and debt 


} 


Parſon, 2 Vern. 429. Preced. in Ch. 185. 


Where a decree is againſt an infant, with a ni, cauſa, in Inſant when he 
ſix months after he comes of age, he may, on counſel's mo- comes of age 
tion, obtain liberty to amend his anſwer, or put in a new an- MJ Fur | 
ſwer, and thereby ſer forth his title, he having no other way on Ry” | 
than this to ſet forth his right, which he ought to have an op- ſwer. | 
portunity of doing ; for were the infant to be bound by t \ 
anſwer of his 8 it would be at the ſame time that | 
the court gave him liberty to ſhew cauſe, to tie up his hands 7 
rom ſhe wing cauſe. See 1 Williams 504. 3 Williams 402. where | 
it in ſaid to be a matter of courſe, and granted on a petition ex 
terte. And ſee before Title Decrees, THE 


And 


1 


4 
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- Andhe mayfils And ſes Moſeley Rep. 515% where it is held 15 be 4; 


bill of _ cauſe why a decree ſhould not be made abſolute againſt an in. 
ey en the fant; after he comes of age, that he has put in a new aſe 
Scſt cauſe, and and in the ſame caſe pa. 203, the coutt enlarged the time fo 


the decree ſhall the defendant to ſhew cauſe, after he came of age, why the 


| not be made ab- decree ſhould not be made “ abſolute, till, the plaintiffh in the 


bolute till they firſt cauſe, had put in an anſwer to 'a bill of diſcovery þe 
"Sx 2 filed againſt them, after he came of DEE. - _— thi 

And thay exa- Note, the conſequence of an infant's putting in a bew 
mine to prove ſwer is, that he may examine witneſſes ane w to prove his de 


defence. fence, which may be different from what it was before. 4 


ſcandal, but 


| 
: 


before let in; 


Williams 405. Mijeley's Rep. 68. 


| Infant deter- In the eaſs of M*4e# againſt Hatton, in this court, Fly 


dant, not ob- term, 1739. an infant havi t in an anſwer, and hatt 
. arrived at full age when he ele was in the iy ne ready fy 
Lelence was im- hearing, applied to be let in to make a new defence: U 

proper, or that the motion, it was inſiſted for the plaintiff, That ir ſhould ap- 
be has a botter pear to the court, that there had been an improper defence, and 
defence to make, that the defendant had a better defence to make; and That if 
nor to pay coſts the defendant was let in, it ſhould be on the terms of paying 
but the court ©9lt ; but the court were of opinion, that the courſe was to le 
will make the the defendant into his new defence without paying coft; but 


- plaintiff amends that if on the hearing, the new defence appeared to be fri 


defence be 


by coſts if the volous, they had it in their power to make the plaintiffamend 
frivolous. by the coſt they may awar him. | | 


| Higanſwer * If an infant anſwers by guardian, and a decree is agil 
dy n him without a day to ſhew cauſe, ſuch anſwer. ſhall not be 
| again bit read, or admitted as evidence againſt him when of age; but 
| when, of age, otherwiſe of a ſuperannuated defendant, who pnrs in his anſwer 
if decrees by his guardian. Trin. 1904, Sir Richard Leving and Lay 
| be without  Caverly. Preced. in Chan. 229. 2 
2 day to fhew + 5 


_ ; otherwiſe, of a ſuperannuated defendant. 
5 13 | : \ $ , 
Anſwer of The anſwer of an infant m referred for ſcandal, -but it 
Infant may be being upon the oath of the guardian, he, and not the infant, 
referted for hall be liable to pay the coſts, or rather the counſel who ſigned 
the 33 or ſuch anſwer. 5 
counſel to pay the coſts, 


— 
Ly 


A fequeſtration A ſequeſtration may iſſue againſt an infant for not appeat- 


way iſſue againſt in 2 CI. Cu. 163. 
an infant. 8 n 


In what cafes. It is ſaid an infant may be — 1 in trover becauſe a tor, 
chargeable or but not on a contract, nor as bailiff, nor for goods to carry 9 


pot. chargeable. à trade; and therefore, when made factors, ſecurities ſhou 


| be taken from their friends for their accounting. Trin. 1700. 
between Smally and Smally. Bac. Fg. Ca. 6. ö 1 
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If an infant plaintiff, or defendant, arrives at full age pen- toſam 
ding a ſuit, a motion is to be made by his “ attorney, for an * ding | 
order that all the future proceeding may be in his own name, os oY — 5 
«hich the court wilt grant, and chis order need not be ferred, proceed in his 
nor the bill arnended or altered. ce. 18 7 


** 
4 


Any perſon may bring A bill as uc Benn amy to an infant, Any perſon may | 
without his conſent ; becauſe it is at his peril that brings it bring a bill as 
0 be anſwerable for the event: But none can bring a bill in prochein amy to 


7 ans the name of a ſeme rover? as her prochein amy, without her con- n | 
de. ſent, and if ſuch bill de brought, upon her affidavit of the Wy 2 
. 1 matter, it wilt be diſmiſſed. acai w | covert, without 


* as. * Ts her conſent. 
Where one receives the profits of an infant's eſtate, and he infant barred by 
negledts to enter fix years after he comes of age, he is as much the ſtatute of 
bound by the ſtatute of limitations, from bringing a bill for limitations, 


an account of profits, as — is from an action of account at 3 " ng © _ 

common law. Frered. in Ch. 518. TTT! eh, 
d ap- , : F 1 9 mm” 0 * : oo . o * q 
, 8nd By an infant's coming of age, adminiſttation, durante minori Suit by admi- _ > 


etate, ceaſes, and the fuit by ſuch adtminiffrator is thereby de- niſtrator du 
termined, ſo that the infant cannot go on therewith, but muſt rante .miyori 


22 begin anew, unleſs a decree to an account were had; in which. — 1 I 
; aſe the infant, on a bill brought for that purpoſe, may be al- fant's coming of | 
7 but ; / : * . . * . coming 
WA lowed to go on therewith. Quære if “ ſuch adminiſtration had age, unleſs d 
lends been cum teflamentum anne o. Freced. in Chan. 174. decree to ati ac 
oo * count be ob- 

|; | tai ned N 

5 | oa WY 1 
* One deviſes one thouſand pounds, to he laid out in the pur- J 
* chaſe of lands in fee, for the benefit of A. B. and C. and their ;, be laid o q 


heirs, equally to be divided, A. dies, leaving an infant heir; the purchaſe of 
Z. and C. may have their ſhares 1 them in money; but as lands in fee, jn "oF 
tothe ſhare of the infant, it muſt be put out for the benefit of infant who is to a 
the infant; who by reafon of his infancy, is incapable of mak- OP 11 benen 
ing an election; beſides that ſack an election might, (were he e - 24 
to die during his infancy) be prejudicial to his heirs. 1 Wil. tion to have the 
nams, 389. n money. 


One borrows money during his infancy, and applies it to Infant borrows . 
the buying of neceſſaries, and afterwards coming to age, de- money and ap- 
viſes his lands to truftees for payment of his debts with inte- Plies it to the 
reſf, and dies, the debt contracted during infancy is within 1. ver of = 
the truſt. And in all caſes when an infant borrows money; n r 5 
and applies it towards payment of his debts for neceſſaries, be liable in e- 4 
though he may not be Hasle at law, he muſt nevertheleſs be quity, thougn | 
bo in equity; becauſe in this caſe the lender of the money ſtands not at law. 
in the place of the perſon: paid, viz. the creditors for neceſſa- and this debt 


* ” 


1 w, ries, and ſhall recover in equity, as the other ſhould have — i — — 
Nad bone at law, Iidem, 558. GED: | © deviſed for phy- 
_ . | ment of debts, | 


No ; 


|  Nolaches to be fant. Ibidem, 718. Sed wide 1 Vern. 256. where the j 


an account a- | 


1 ſubpœna to hear judgment, not the infant. 
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516 es laches are to be imputed 6 a fenecovert, of to ff l 
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1 to an was recoyered in the life-time. of the infant's father, in ſuch 
Infant, or feme caſe, it was determined that laches wonld run againſſ the in, 
' _ Bt equity will relieve, and not ſuffer him to be barred 
by the laches of bis truſtees ; nor to be barred of a truſt eftate 
during his infanty ; and the infant in this caſe ſhall hate che 

5 mean profits, 2 Vern. 368. See Title Limitation, 


TFERPSRH 


* 


25 a 1 A | LS > Oi SI i peg) A, 
| Fhoughanins- The law is particularly favourable to, and careful of, a 
- fant cannot infant's intereſt ; and though the infant himſelf cannot bri 
 drirga billfor an account againſt the guardian, until his coming of age; 
| Sainſt his guar» Vet a third perſon may bring a bill for an account againſt the 
Gin during his Suardian, even during the minority of the infant. 2 William 
inority, yet 3 119. | „ 
At common At law the infant is liable to pay the coſts, if the judgment 
law, an infant he againſt him; as if an infant brings an action of battery, 
| oe gy der and has a verdict againſt him, he muſt pay the coſts; andif 
— a be the common law be ſo, why ſhould it not be fo in equi 
AT galnſi bim. Otherwiſe an infant would be left at liberty fo plague mankind 
* © . as he thinks fit, Hidem, 297, 298. 


** ox And therefore if an infant by prochein amy brings a bill, and 
So he ſhall in e- he ver ſtirs in it after he comes of age, and the bill is diſmiſſed; 
quity, if he if it be a general diſmiſſion, the defendant has his eleclion, 
brings a bill, and whether he will ſue the infant, or prochein amy, for ſuch coſt, 
wx 1 nt Sed quær. if the infant pays them, if he may take his remedy WW” 
1 over againſt the prochein amy. Ibidem. | N % 
bill is diſmiſſed, BY. N CCC“ 
Hf infants be Where an infant in his bill by miſtake of his agent, ſubmits iſ": 
bound by what to any thing that will be prejudicial to him, this will not be me! 
is prejudicial to binding, but he wilt he allowed to amend. - 2 Wiliams Ry, 


GY ESE _ 


8 


2 S- 


them in the bill , , 2 3 3 
387. Sed wide Moſeley's Rep. 198 199. where an infant toa 
by ; ma creditors bill, inſiſted that the parol ought to demur during 7H 


the minority, it was ordered accordingly, although his coun- 

ſel would have waived it, as prejudicial to him. In the caſe of 

Ceril againſt the earl of Sal ſbury, it was determined, that an in- 

fant ſhall be bound by the »ffer made in his anſwer, if the 

other ſide are thereby delayed, and if the infant does not after 

coming of age, 6a. to the court to retract his offer, and 
arnend his anſwer. 2 Fern. 224. 


| Ibidem, And in the caſe of lord Brooke againſt lord and lady Hertford, 
518 in Hilary term 1728, lord chancellor declared * That an infant 
when he is plaintiff, is as much bound, and as little privileged 

| as one of full age. 2 Williams 519. ; | 


The guardian Where an infant is deſendant, the affidavit of the ſervice of 


__ {peat the ſubpœra to hear judgment muſt be, that the guardian was 


| ſerved 


- 


not the infant and this (as it ſeems) though the infan 
above fourteen, or want ever fo little of twenty-one, and 
the ſervice of the infant is got good for non conflat but the in- 
fant might be in his cradle, or ſhould it appear by the bill, that 
ke is near twenty-one; yet being not able to defend himfelf, 
the ſeryice muſt be on the perſon appojnted by the court to 
ind him. SP TROY 


In the Exchequer in England, where an infant is party, and Excheguer in 
his intereſt is concerned, the court does not allow of an order England willbet 
to examine A Sane y 0 ER 25 0 deed or exhibit, 2 2 
but che witneſs mu examined in the office upon interro- % prove 4 d 
o Dr 

ä a ; | is a ; 

Where a perſon enters upon the lands of an infant, fuch If e 
infant, when he comes of age, ſhall by a bill in equity recoyer on the lande of _ 
the profits from the time of the firſt entry. The reaſon is, —— he 
when one enters on an infant, he is chargeable as bailiff or _—_— 
guardian, and no laches ſhall be* imputed to the infant; where- = profity from 
dre it will be conſtrued, as if he had entered as ſoon as his the time of - 
right accrued. But where there is a verdict againſt an infant's entering. 
title, he can have no account until he has recovered at law. * 519 
(biden, 645. 1 Vern. 295. 2 Lern. 342. | 5 


Fr 


| a 
ring 
age 
the 
2 


1 So if a man, during a perſon's infancy, receives the profits So where a per» 

n of an eſtate, to which the infant is intitled; and continues to fon receives cha 

coll. do ſo for ſeveral years after the infant comes of age, before fun., — 1 

medy any entry is made upon him, yet he ſhall account for the — 1 

ä profits throughout, and not during the infancy only. Paſch. do ſo after he 

3 1699. Yallop and Holworthy. Bac. Eg. caſes, 280. But the comes of age, 

bwin infant muſt enter in fix years after he is of age, as is before before entry on 

8 mentioned, See Pree. in Chan. 85118. him, yet he ſhall 

| Re, bs $24 ot 52> 1. | . 8 

8 If there be no truſt, nor infant in the caſe, nor any entry OtherSviſe i 

Juring made by him wha is intitled to the meſne profits, equity will where there is 

coun- “ decree any account of the rents ang profits. 2 Vern. 724. no 8 

ufo of . Py . Te" *y 0 _ ry 

an in If an infant be aggrieved by a decree, he is not bound to lc 

if the hay till he is of age, but ma n he thinks fit, bring 33 

t afier I bill of review, or may re-hear, or bring an original bill, may bring a bil 

r, nd alledge ſpecially the errors in the former decree. But if of review, re- * 
be decree againſt the infant he not fraudulent, though in every 2 of adh | 

nt fo cquirable, the gougr will not fer it afide. 1 oven dirgaus, 

ertford, N 735. 237. 5 nority. But the © | 

infant c * ; court will not 

vileged let ande the decree if not fraudulent, though not ſo equitable, 

bas <.-"_ © IO" 
vice if But it is ſaid, that an infant, although he be aggrieved by But ſhall not 
m w2s ere, ſhall not be allowed at any We to 21 bill, bringa new bil, 


ſerved or . 
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or to amend his farmer. See Moſeley's Rep: 68. where 1 
; 3 that in the caſe of Sir Jon ph) Em 
- We contra in Hilary term 1726, lord chancellor -alſii by the 
| maſter of the rolls, declared he had directed precedents to x 
ſearched for, and that none appeared for amending a bill n 
any points, wherein the ſame had been diſmiſſed, upon th 
merits, and refuſed to let Sir Pn Napier bring a new bill” 
amend his former, but gave him liberty tore-hear, 
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- What Ads of Infants are good, "void, or voitable; 
and when they fhall be hound by the As of other, 


| | . | . 
AN infant female may make a will, and diſpoſe of her per 
ſonal eſtate, at twelve years of age; an infant male, x 
ſeventeen, or at fourteen, if, prov to be of diſcretion. j 
Bern, 255. 2 Fern. 469. Preced. in Ch. 316. | 


* 52% An infant may he a truſtee as well as one of full age. f 
Infant may be a Fern. 561. | 45 44 x 
_ truſtee. | | . | 
By what condi» Where an eſtate is given to an infant, upon a condition 
— tion an infant ſuch act, as an infant can perform, muſt be done by him; ad 
mall be bound. infancy in ſuch caſe is no excuſe. 2 Vern. 343. 1 Villas 
—_— 580. | | 
widem. And infants ſhall be hound by conditions in fact, and by i 
5 "Wb conditions, charges, and penalties in an original conyeyznce 
8 whether he comes to the eſtate by grant or deſcent. 1 bf 
433. © Mou. 300. | Ne: „ 
Sale by infant If an infant ſells lands for money, with which he purchal 
not good, other lands, yet this ſale made by him ſhall: not be helped u 
7 this court, becauſe he is diſabled by a maxim in law. 16% 
1. Dodderidge and Hutton. 1 Roll. Ar. 376. 


of 


- But if when he But if an infant makes an agreement, and receives inter 

u of age, he under it after age, ſuch'agreement ſhall be decreed again{ hin 

aſſents to an a Hilary 1682. Franklin and Thornebury. 1 Vern, 132. So if 
| — exchange lands, and continues in poſſeſſion after age, hell 


3 ul be good. be bound by it. 2 Vern. 225. 


—So2g If an infant deſit̃es that lands ſubject to a truſt for ps : 

> Infants bound the portions of younger children, may not be ſold, a off 

dy che offer in by his anſwer to ſettle other lands for raiſing the portions, 
his anſwer, un- ſhall be bound by ſuch offer, if the other ſide -are thereby 
Jeſs. he rerracts layed, and if he does not immediately after age, a ly to! 


1 court to retract his offer, and amend his anſwer, 
eeee.srl of Saliſury. 2 Vern. 224. K et 
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And if an infant borrows = ſum. of money, for which he Infant WOT 


* 


giges a bond, and deviſes his perſanal eſtate (being of ſufficie 


' o 4 5 = Is * 
had ſet his hand to, this bond debt ſhall be paid. 1651, Hampton due money 
and lady Sydenham. Nel. Ch. Rep. 55. Ofaws edit. Ls e by Ty 


rene "AE e e 


god. if there are ſufficient aſſets heſides, to pay debts, other- may aſſent o a 
OE. I EI "vgax 

But an infant executor before ſeventeen, clnnat bind him - Sur eus hind 
ſelf by his aſſent to a legacy. 5 Rep. 20. Cro. Eliz. 919. and bimſclf by his 
an ** executor, may adminifter at ſeventeen, but cannot 0 


mmit a devg//avit, until of full age. 1 Fern. 328, 


/ n e ; | 
* Where an infant is made executor, adminiſtration muſt * 52 | 
— * 


be granted cum teſtamento annexo, to his guardian, or next friend infant 
ante minori ætate; but the adminiſtration ceaſes when the ecutor, admini- 
an is ſeventeen years old: So if an infant executrix before ſtration muſt be 
ſenteen takes a huſband of full age, the adminiſtration im- Stanted to ano- 


medie ly ceaſes. 5 Rap. 29. 6 Rep. 67. 2 Inſt. 398. : ay opts 


It ceales when he is of the age of ſeventeen, or if a woman, and the marries before. | 


Butif an infantis intitled to an adminiftration of the goods But where ad- 
lan inteſtate, adminiſtration muſt be granted to another, until miniſtration of 


e is twenty- one; becauſe a minor cannot enter intò a bond th 2 7s 


ich ſureties to adminiſter faithfully, as required by the fta- — 8 AT | 
we 22, 23, Car. 242. der for an in- 


fant, it continues till the age of twenty-one. 


2 ö ; 1 ! ; ; 
A fine cannot be taken from an infant, but a recovery may, A recovery may 


y the king's ſpecial direction. 1 Fern. 461. 2 Fern. 223. — . = 


: 0 the king's ſpecial ditection, but not a fine. 


Where a ſmall legacy is given to an infant, money ex- Money laid out 
ended for his maintenance and education, ſhall be allowed for maintenancg 
ut of it, though it breaks into the principal. But where the — TT. 
gacy is conſiderable, the maintenance ſhall be reſtrained to be allowed out 

e 1ntereſt of the money. 1 Vern. 255. YN olf a ſthall le- 


1 


nt will, de viſe he ; 
capacity) for the payment of his debts, particularly rhaſe he wage of 


of an 


8 . . . p , though it 


And courts of equity have often decreed building leaſes + * 824 
ty years of the eſlates of infants where for their benefit. Equity will de- 
mn, 225, | | | g a bedding 

cs 


K n : * eſtates. 
a feme infant ſeiſed in fee, on a marriage with the conſent lafant ſeized in 


r guardians, ſhould covenant in conſideration of a ſettie- — 2 
i competent ſettlement ants to inheritance to her huſban ity wi 
r ˙ fon 5 mar ares Jae 


1 #2719 ment 
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ment to convey her inheritence.ro her huſband. If this 7 
done in ere of a com petent ſcrrlement, equity * 

_ execute the agreement, though no action would lie kw x 

. ©  racoyer damages. 2 William 244. 


ot aa for = A child in ventre ſa mere is capable of taking; may he 
child in ventre youched : A bill may be brought on its behalf; and an is 
fa mere. junction to ſtay waſte ;. the mother may juſtify detaining d 
_* © "writings on the behalf of a child in wentre /a mere; a limits 
'Hzredibus de Gare redibus ry 7 lage ide iſſue after bom; 

e eprporeprocrea» and ſo, e converſe, procreandis includes jſſue already born. 
AGP 


r 


- 


Tube infant's The anſwer of an infant put in by guardian, ſhall not he 

| anſwer 7 read as evidence I = infant. Secus of a uperannuar( 
| not be ed 7k HOG ES 7 6: 

* By ſtat. 11th Anz. Ch. 3. If any perſon, who, in parſuany 

renewed in caſe of any * covenant or agreement, in any leaſe for life, or line 

a minors, and of any lands, and for renewing the ſame, on tender and pay: 

Fore ment of ſome fine certain on the death of any, life, or lives i 

525 - ſuchleaſe, by adding fuch life, or lives, on failure of the lik 

| or lives in being, within the times of ſach agreements and o- 

venants mentioned as the leſſee ſhall nominate, ought to make 

ſuch new leaſe, ſhall be under any diſability ſo to do, by re 

ſon of infancy, (by direction of the court of Chancery, ot Ex 


Re 
12 
chequer, ſignified by an order made upon 3 partie 10 
hin 
ord 
to | 


5 2 S. SS MS . 


8 E.9 


*.-..- concerned on the petition of ſuch leſſee,) the n of ſuch 
infant, upon ſuch leſſee's performing all ES a 
the ſaid covenants and agreements ought to be perfo 
previous to ſuch renewal, in ſuch manner as ſhall by ſuch or- 
der be directed, ſhall renew ſuch leaſe by adding ſuch new lil 
or lives, as ſhall be named by the ſaid leſſee, according to Wl . 
ſaid covenants and agreements, | | 


And of feme Where a puſs who by coyenant or agreement, is obliged 1 
| Eoverts, yy. to make ſuch renewals, Is diſabled by being under coverts WP 
and perſons be- beyond the ſeas, or non compas mentis, the lord chancellor d | 
Finn commiſſioners of the great ſeal (upon petition made in Chan 

4 526 and * upon the leſſee's performing every ſuch matter, as | 
te ſaid covenants and agreements ought to be perform de 
previous to ſuch renewal) may appoint ſuch renewal to | 8 
made by one of the maſters of the ſaid court of Chancery, al 
ſuch maſter ſo appointed, and alfo ſuch guardian as aforelaj Me 

mall execute fach deed of renewal, in the name of the per 


who ought to have renewed the ſame ; which deed of renew 
(a counter-part thereof being perfected by the leſſee forthe! dt 
of the perſon having the reverſion and inheritance of ſuc 
lands,) ſhall be as efeQual as if the perſon under age, m dene 
been of full age, or as if the other perſon had not been ſo « 
abled, and had ſeverally executed the ſame, 
8 8 


o 1 C1 
_ o » "ug 1 * 3 
4 > 0 ek ib : F 9 1 * I, | 
\ 4 * A IF 5 : „. 
* L 211 
" «+ * ,» g 1 & » S * 


9 , „ 2 8 
OY 
3 . 387 . TY 8 = 2302 778 2 , * 25 | 
"Provided ſych-perſon under age, ot under ſuck diſabiluy as 
| Frefaid, was, at the time of the renewal of ſuch. Jeaſe, com- 
pellable ro make ſuch renewal. "Op; OG. 3 
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the age of twenty one 153 by the direction of the court of eſtates in t 


Chancery, or Exchequer, ſignified by au order, made upon hear- or by way of . 

ing all 5 rties concerned, or 4 petition of hs pO for l he - "I 
; w fuck infagr ſhall be Teizes or poſſeſſed in truſt, ® or of Sages! of _ 
ws the mortgagor, or guardian of fuch infant, or perſon. intitled cours of equity. 


tothe money ſecured upon any lands, &c. whereof any infant 27 

- OHM Boat be i228; er pollciſed, by way of mortgage, f of the + 97. - 

1 intitled to the redemption thereof, may convey and af- 

ure ſuch A in 2 erg 1 9 — ar 
of Exchequer, hall, by ſuch order direct, to any other perſon 

1 and ſuch conveyance and aſſurance fhall be as effectual, as i 

the infant was of age. / 


s * 4 
© #2 
8 # 


And every infant being only truſtee, or mortgages, may be And they hall 
lies tompelled by ſuch order, to Rohr and aſſure, in like man- be compelled to 


| pay- 5 ; b 8 
U ner, as truſtees, or mortgagees of full age, are compelled to convey, by or 
** convey or aſſign their truſt eſtate. Is: - Wen | 


Ry. 197, upon a motion made for the executor of the mort- mortgagee is a 

pagee, it was referred to a maſter, to fee whether the heir of truſtee within 

* * the mortgagee was a truſtee, within the act 7 Ann. Ch. 19. Eng. Ne a, boch for 
(which is the ſame with the above act.) The maſter reported 1g ORGY f 
him to be a truſtee within that act, upon which report an tor öf the mort 

. order was made, that the heir ſhould aſſign over the mortgage gagee. 

10 to ſuch perſon as the executor * ſhould appoint, and a motion *® 52 

s 1 was afterwards made to ſet aſide the report, becauſe the heir 

e was not a truſtee for the executor by the meaning of the act, a 

(0 and becauſe the reference was made on a. motion, whereas the 


fatute requires it ſhould be by petition. 


And upon this motion his lordſhip declared, that there can tbidew. 
be no doubt but a mortgage in fee deſcends on the heir of the he 
mortgagee ; but it is as certain that the money belongs to the 
executor, ſo that the heir is only his truftee ; and this was the 
* rery inconvenience that the ſtatute was made to remedy that 
ye the mortgagor might be willing to pay the money, or the ex- 
ecutor might want it, and that in either caſe, they ſhould not 
de obliged as formerly, to wait the full age of the heir. 


by Moſeley's Rep. 197. 
3 | 3 
And his lordſhip declared, that a motion is a petition not A motion is 4 
feduced into writing, and preſented ; and that he did not know petitioa, and in 
fr that the ſtatute did require theſe circumſtances, and that the this caſe a re- 
1 praclice is to pray a ine by * | _ Wy N 


n . 5 And 
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By flat. 2 Geo, i, Ck. 6. It is enacted, chat any perſon under lotus iced 
of, 


d © In the caſe of Hollavort againſt Lane, Trin. 172 © Moſeley's The heit 4 a 
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529 
„ requiſte, 

a 
But the truſt 


- the ceſtuique 
truſt to get a 


ak dts 
530 


miete And in the fame caſe it was held, that the heir of * 
a truſtee for the as a truſtee within the * 


perſon who k | , s | 
The conſent of 
b muſt appear in an in 


writing, or the 
court will leave 
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ſaid act, for the'* perſon who paid the 
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See Preced. in Ch. 284, where it is ſaid, the conſent of ihe | 
next heir at-Jaw next heir at law to the infant, was required to the cohyey- 


. . | ' 2 1 a 
dor note, the court will hot ori motion, -or petition, orde 
truſtee to convey, unleſs the truſt appears in writ. 


* 


ing 3 but in ſuch allles the ceſtuique truſt to bring his 
bill, 


and have a decree againſt the infant to conbey, becauly 


the orders for an infant truſtee to convey, ought to be in the 
plaineſt caſes, and not in ſuch as ate ſubject to diſputes, which 
truſts without writing may be liable to. 2 Williams, 546. 
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Inj unctions. 


| hen gien wha! A* injunction is a writ remedial, in nature of a prohibi 


tion, ſometimes iſſuing out of this court upon a bill filed: 
And it may be granted either to ſtay proceedings at law; of 
to prevent frequent diſtreſſes; or to ſtay waſte, or damage i» 
the freehold or inheritance of any other, by felling * timber, 
&c. or it may be, to yield up, quiet, continue, or reſtore, the 
poſſeſſion of lands, &c. But this laſt fort of injunction is 1 
judicial writ, and ſubſequent to a decree, being in the nature 
of a writ of execution, or habere fatius poſſeſhonem, at the com- 


mon law. See Title Decree. . 


Bat fornetimes, in ordinary caſes, injunctlons are grant 
to quiet, or reſtore poſſeſſions before hearing. And alſo in 


junctions in nature of writs of efrepment at law, to ſtay wall, 


deſtruction and ſpoil : Fot the proceedings on theſe, ſee the 
proceedings upon poſſeſſory and injunction bills, under Tith 
Bill. See Bund, Rep. 110. 1 
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And Firſt, of Injun#tions to reftore and quiet the poſſeſ- 
fon of Lands, in caſes of forcible entry and Detamer, - 
and of Injunctions to. ft Maſte, &c. and in what 


1 


"1 + 
* 


* 1 
Fo 
* 


FORCIBLE entry, is when, ons or more with unuſyal, Forcible enten, 


weapons, violently enter a houſe' or land, or uſe violent what. 2} 
and threatning words, to the terror of the party, and by that 
means gain poſſeſſion. 1 If. 257. Bolton, 103. . 831 


| Forcible derainer, where an entry is peaceabls, but þoſſeſ- Forcible de =þ 
fion detained by force of arms, of unuſual weapons, or with er what, Wh 


es oo i IV | Gs 
If aleſſee holds over againſt the landlord, it is a forcible de- Holding over 2 
tainer. Cro. Ja. 199. | s; 2 detain- 

I leſſee of one man takes a leaſe from another who has a Forcible den- 
better title, and refuſes to give the poſſeſſion to the firſt leſſor, 4 — | 


HTS IE © 


this is a ſoteible detainer. 


Perſons continuing in poſſeſſion of a defeazible eſtate, after To continue in 
the title is defeated, are puniſhable for forcible entry; for con- poſſeſſion. ofs 
tinuing in poſſeſſion —— amounts in law, to a new 8 
entry. 1 Infl. 246. es 25 Wee defeated, 238 

3 P 3 3 1 2 4 foreihle entry. 

And in all caſes, where any diſturbance is given in houſes or friend LY 
lands, or the 8 of water, or water-courſes, &c. ſtore 1 
whereof any perſon hath been in poſſeſſion for three years and 2 he 
upwards, upon filing a bill, and proper affidavits, ſetting forth, ke Prone, ma 
That the party complaining hath been three years in nolfeſlioh, Afﬀidavit what 
before filing the. bill; that his title is ſtill in being, and un- to contain. 
determined, and the force, or difturbance committed, the ® 532 
court will award an injunction, to reſtore, or quiet, according i 
tO the nature of the caſe: For tlie proceedings at large, ſee 
NMaſſery Bills, under Title Bills, © . 


And by the courſe of the court, theſe injunctions, as to Only in two 
lands, are to be granted in two caſes only ; to ſtay wafte, and caſer. 
treſtore and quiet the poſfeſſion, where the plaintiff has been 
liree years before the filing the bill in peaceable poſſeſſion, 
Miſeley's Rep. 171. of 

Aſter a r of a water · oourſe running to a houſe Water-coutfe 
ad garden, through the ground of another, it ſhall be pre long enſoy ec 
ſumed that the owner of 4 houſe has a right to the water- ſhall preſume a 
warſe, unleſs the other party can ſhew a ſpecial licence, or 
a agreement to reſtraim it in 125 of time; fo held, in 2 a 

| 4 225 


„ 


\ 


caſe of Wilſon and Stewart, inthe court of Chancery, Trin. * 
13. n . 


1 1 * 4 
page, e 
o vw © WV N 


VS Þ We « 4 RR 15 Ki * * 
Tnjun&ion to If the affidavit is full, as to the ſeveral particulars b 
ide part if af · mentioned, and that the application hath Be made, am 
fidanie be full, tie kite preſcribed by the Spurt for bringing poſſelſory bill 
not to be heard (ſee Poſſeſſory Bills, ) the court will * immetliately grant an in. 
until heappears. junction to the party; who, if he be minded to conteſt d 
2333 © mater, muſt appear as upon an attachment, and ſubmit w 
examined on perſonal. intertogatories. . 


But, i afidavit But if the affidavit be not full as to any of the afbreſaid pa, 
be not full, or ticulars, or doubtful, the court will give a day to ſhew cauſe, 
a oe, and will hear what defence the defendant can make, by af 
— me * davit or otherwiſe. But note, in this cale, the b 1 
cauts; © © not to appear; fo, if he would move to ſet aſide the order, fy 
But defendant, the appearance, it is ſaid, cures all defects, that may be in the 
not to appear» affidavit, as it does in proceſs; and the defendant muſt then 
* anſwer perſonal interrogatories. So determined in the caſe of 
Bourke againſt. lord Liſle, in Chancery, on full debate befor 
» .commiſſioners, in Trinity vacation, 1760. See alſo aca in 
..- » Chancery, the iſt of February 1698, and the 19th of Felwy 
Time defendant 1725, Carroll againſt Ennis. And note, in this court the d. 
has to appear. fendant has eight days to appear to the injunction, in Chaney 
. Stix 1. 5 N I 2 41 te 6 
Though a man Although a man gets into poſſeſſion by force, or fraud, 
a poſfeſſion he continues in an entire poſſeſſion for three years, he is i 


** 


„ 


_ We be carve a remedy for himſelf, nor to make uſe af force 19 reflae 

Hall have an in- himſelf, but ought to“ apply to a court of equity to be reliend 

- -.junRion, on a againſt the ſraud, and to be reſtored to the poſſeſſion in a leg 

| lorcible entry. manner; or he may bring nis ejectment, and have the te 
1 534 uied at law. 4 . 


y force, or titled to an injunction _ a forcible 2 for no man ii 
el e 


legged be- If a bill is brought, to be quieted in the enjoyment aud 

fore anſwer, oi eſtabliſhment of a water-courſe, and of weits, for working 

© 3 19 of ſtamp mills, and mines, or collieries, diverted and broke 

plaintiff in the down by the defendant ; the court will grant an injunction 

| enjoyment of fore anſwer; and make an order on rhe defendant, to putl 
water-courſcs,”*- nremifles in the ſame repair they were before the injury 

mines, dc. this the court will do, after a long enjoyment, before the right 

is eſtabliſhed. at law, for fear the mines, &c. ſhould be ru 

in the mean time, and a proper remedy can be had in 

obs court. 2 Venn. 290. Maſchky's Rep. 89, 90. _ 


Tenant for life -* In the. caſe of Clavering againſt Clavering, 2 Williams J 
of coal mines, 389, the defendant was tenant for life, but not without 0 
may open dew peachtnent of waſte, and the plaintiff was the remainder ma 
pits, or ſhafts, in tail, and inthe lands there were ſeyeral coal wines, vi 
1 4 . before the defendant came to the eftare, and the( 
coals, Fendant, the tenant for life, opened the earth in ſeveral plat 
| but with deſign only to purſue the old vein of coals; and 


, 


dani moved "0 an agree e eh x, * 53954; 
- opening the earth in any new 1 7 t the court; dec q 
= WW (tenänt for life of co Neth Leg "ou pus for tha 
hig for the working, the old veins of coals, and that it Wend be 
D hazardous to rant an inju een = ftay the 35 4 75 
Ih coal mine; ant * chancellor King ſaid, that it ſeem rl 
the . tenant for life may work all. mines, which 1 were law - 
dhe by the mY ent teflant in tail, 4 bough 

4. e and denied the injunQion. | | 

one ſeiſed in foe of up and lower mills, leaſes 8 what caſe a 

auſe with the ſtream, and Nas aan for quier enjoyment ; 1 7 — 
oft ter leaſes the upper, and leſſee coyenantg.nor to divert or pan * 2 bl, fo 2 
nt 5 up the ſaid freams, to the pre 9 | 2 of the lower mills ; on . 3 
o fy breach of this covenant, the ſeſſee of the lower mills, may leffor. 


bring a bill in the room of his leſſor, for an injunglion, ou RS YER. 
abel bringing en aclien of. treſpaſs. ac, R. 1% vita] us. —4 


N 


Auuſtee having. contracded to ſell an eftate, to on | ooly 
and the ceffuigue truſt, having actually ſold i it to another, pron or to . f 


moved for an injunction, to quiet him 1 in the poſſe! on, being wherethe 
r aorbed by the truſtee, it was held by my lord Keeper, 1 _—_ has 8. 5 


an injunction for quieting the poſſeſſion, is onl ly 8 
te the bill 2 


here the plaintitf has been in poſſeſſion for the Hoc of three 


md, ears, before the bill exhibired upon a title $i undetermined ; ed, and upon 
„n in caſe the cauſe hath been heard, an judgment paſſed Abel . 

n pen the % * caſe, by the court. % Poine's N * 8 
rm IC "OP oh. * 8 


f 


Bur How a en N a bill to [EET __ ak 


LIEKD ſuit, an adyowſon appendant to the mort 
lanor became void, and the mortgagee being bindered from 


_ cnting, brought his quare  impedit, and the court granted an 
| pu Rar on the defendant ee though 10 hag no 
ry3 bl filed. 2 Vern. 401. 550. 


where a cauſe abated by he FOR of lady Ger 4 aid Injun&ion 

te defendant was her executor, who being ſerved with acop py granted, in caſe 
if bill of reyiyor, and the lord keeper's letter, would not of an abatement. 
ippear, being in privilege, nd upon motion, an injunction re n. 
granted, thau Sh the ran was not . And the cale * 8 


Wa fa Taka was cited, where, before a dem e 
by | ermine the Pin had an v njundſiomon mot To 5 _ 
d the * between e duke of Nabe and the carl. 


Bac. Eg. Ca, 45. 


* 
* 
2 3 
Sg ? 
* 


% 


Ibiden. ; * 


9 830 


so where the lord Wharton had an injunction, to quiet hin 
in the poſſeſſion of the mines in queſtion ; and upon hearing 
of the cauſe; an iſſue was directed to try, whether the mine 
in queſtion, were within the plaintiff or defendant's' manor; 


6-5: :..u6 iſſue was tried at bar, and found for the plaintiff: Wben 
: the plaintiff died, and a' bill of revivor was brought, and he. 
fore the time for anſwering was aut, or the cauſe revived, the 
plaintiff moved for an injundtion, to ſtay the lord Mn 
working the mines, having affidavits, that ſince the verdid 
againſt him, he had treble the number of workmen, and be- 
tween that and Candlemas would work our the mines, and a 
1 was granted, though the cauſe was not revived 
—4 1702, between Robinſan and lord Wharton. Bac. Eq. Cu, 
S I > | 5. 1 „. 4 3 5 2. * y cr WP & (4 
NS r 35 * 

InjunQion for Sometimes, pending the ſoit, the court will order a 
—— ſome- poſſeſſion, by injunction; or that the rents, not already pl 
es 22 all be ſtayed in the tenants hands, until hearing and ſome. 
neee nn times will order both : At other times will order a receive, 
de paid into who, upon good ſecurity, ſhall take the rents and profits ad 
court, and ſome : pay them into court, or account“ for them when the cour 
2 heed, all require; and he to enter into ſuch recognizance as the 

court 


Tenant in poſ-. Although a court of equity will not aſſiſt a forfeiture, yet 


ſeſſion, in what 
caſes reſtramed 
; from commit- . 


life, ſans be enjoined from committing w 1 I Fern. 3 2 4, ot 


voy 


— 
* 


But 
or 
waſte 


the tenant in poſſꝭſſion ſhall be reftrained in 


> Q = f=nwz a oo 


* 3 - * 
» "4 = 
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P . 


Injunetlions. 


on the marriage of his ſon, ſettles a meſſuage to the uſe, But tenant for 
7 for life, /ans "waſte, remainder to his fon; though” life, ſans waſte, 
the eftate for life of the father be ſans waſte, yet he cannot pal — 
down the houſe, nor commit any r and if he in 1 
does, the court will grant an injunction; becauſe this is an power, and de- 
abuſe of the power, and derogatory to the grant, and will ob- rogatory to his 
lige him to put the houſe in as good repair, as it was before the Frant. 
waſte committed ; the intent of the privilege, being only in 
order to cut down timber, and open new mines. 'Salk. 161. 


len. 738. } Williams, 528. 2 Ch, Ca. 32. Preced. in Ch. 
454 Se 


la the caſe of the biſhop of London again bd, 1 Williams, Leſſeefor years, 
£13, upon“ a bill brought againſt the defendant, who was a aſt 
leſſee for years ſans wafte, with remainder in fee to the 

ſendant, Fa an injunction againſt digging the ground for 

bricks, Lord Ch. Parker, did enjoin the defendant from further 

digging ; for that it was nent by the ſoil, and to the ruin But may carry 
of the inheritance, but gave the defenqant leave to carry off off the bricks he 
the bricks he had dug. | dus dug. 


- 
\ 


lu lis caſe it was mentioned, that it was hard, that the And ſtall enjoy. 
leſſee for years ſans waſte, ſhould enjoy the trees, or the ma- the trees, or 


terials of the houſe, when he pulls them down; for that be- — materials ot 
fore the ſtatute of Glouceſter, wafte did not lie againſt a leſſee — * he hae 


for years, and that being without impeachment of waſte, ſeems © 
originally intended only to mean, that the party ſhould not 
be puniſhable by that ſtatute, and not to give a property in the 
trees, or materials of the houſe; his lordſhip agreed to this, 
« we, _ the 3 having, ſtabliſned the law io be 
otherwiſe, his lordſhip would not ſhake it, much- leſs 7 
12 d Fo et ane n | N 
The privilege of being ſans waſte, will not, in equity, in- The pri 
title the leſſee for — 2 pull down an houſe, . 2 4 cut of being ſans 
down trees that are for the ornament of the houſe. 1 Williams waſte, will not 
528. And it was declared by the earl of * Nottingham in William intitle to com- 
ind Day's caſe, 2 Ch. Ca. 32. that he would ſtop the pulling ws oy 
town of houſes, or defacing a ſeat by tenant in tail, after If tenant in 
pſbility of iſfue extinct, or by tenant for life though diſpu- tail, or tenant 
tiſhable of waſte by expreſs grant; or by truſt, . Sed vide Ca, in tail, after 
in equity 16, where it is agreed by lord chancellor Talbot, that n of 
v nftance can be ſhewn, where a tenant in tail had been ro- an — 
rained from committing waſte, by the injunction of the ed from com- 
| e 
If 4. is tenant for life, remainder to B. for life, remainder Ibidem. 
o the firſt and other ſons of B. in tail male, remainder toB.in 
tall, Kc. and B. (before the birth of any ſon) brings a bill 
wiinſt A.to ſtay waſte, and 4. demurs to this bill, becauſe 
plaintiff had no right to the trees, and none that had the 
- inheritance 


* N N "a " "4 * a "4 „ © PRE 
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inheritance was party; yet the demurrer will be oyer-ruled, 

bdecauſe waſte is to 10 8 e 1 and B. is tg 
take care of the inheritance for his children, if he bas an 
and has 8 intereſt himſelf, in caſe he comes 0 the 


eſtate, Trin. 1700, between Payrel and Champneſs, Rac. E ; 
Caſes, 400. e 3 . han 
x. ho Js | E 3 over 
idem. On p motion for an injunction to ſtay a jointreſs tenam n coul 
* 54 tall, after poſſibility, &c. from committing waſte, it ® wa mig 
urge d, that ſhe being a jointreſs within che 41th, H. 71h, ought cour 
in equity to be reftrained from cutting timber, that being pan 
of the inheritance, which by the ſtatute ſhe is reſtrained fon T 
alienating, and the court granted an injunction. againſt ,wilful bat 
 . © waſte in theſite of the houſe, and pulling down houſes. Hil al 
| 170, between Cook and Whaley. luden, . — 
Where = wo. But wherea jointreſs, who had a covenanr-that her pig 
man is tohavea, ſhould be of ſuch a yearly. value, which fell ſhort, though her 0 
jointure of ſuch eſtate was not without impeachment of , waſte, yet the can toth 
PRE 3 CA would not Fake her making waſte, ſo far as to make up ſwer 
bir her the defect of her jointure. Mh. 1689, between Carew: and muſt 
mit- Carew. Ihidem, 400. Sed quer. if an action of wafte be brought apai 
ing waſte, to againſt her, if Chancery will injoin the action. the 
Wane up any 0 8 ö 5 r 
— — res A. deriſed lands, on which timber was growing, to his wife A, 
remainder of an for life; remainder to B. in fee, paying ſeveral legacies withig junc 
eſtate in fee, a limited time, and in default of payment, the remainder W proc 
22 —— . C. he paying the legacies ; and on a. bill brought by K. the in ot 
nia ever court gave him leave to cut timber for the payment of the le Ceſpi 
ing legacies gacies, though it was oppoſed by the tenant for life, and the 
deviſee over, he making ſatisfaction to the widow for break- 
9 543 ing the ground, by * carriage, waſte, Ec. Trin. 1690, between Bu 
en and Claxtes.' ln. %.. in pc 
2 e „ WR, art LS: Fr 
Tenant. for: life o, where a man created a term for five hundred years in of t 
inreverſionaſter truſt for himſelf and his wife for life, remainder to truſtees fot 8 


a term for payment of debts and annuities, and by will deviſed the re the (| 


2 118 pl verſion thereof to A. for life without impeachment of waſte, a 


his wife for life, remainder to his firſt and other ſong in tail male, with remain-. 


remainder to der over, and 4. being in want, the court gave him leave to deter 
truſtees for pay- cut down timber tothe value of five hundred pounds; though Wn 

— ps 15. the debts and annuities were not paid, the truſtees having 0 

— 2 = power to fell the timber, the debts being like to have a long a 


timber for his continuance, and there being a great deal of decaying timber "hg 


- ſupport, on the eſtate. Hilary 1690, between Aſpinwall and Leigh, 1 5 
| Vern. 218. . , ee 9 = 
; 3 utes 
Injunction re- The tenants file a bill againſt the lord of the manar, to rr. were 
fuled before ſtrain him from digging brick-earth within the waſte, in pre 
| 8 NP judice of their right of common, and the court refuſed an Fr 


from digging brick-carth, in the waſte, in prejudice of the right of common, and why. , 


* - ls 
* Fe Þ FI q - 
"Es r N 


wii . 
. :n&tion before. anſwer, hegauſe the ſoil is che lord's, and 
= plaintiffs did not ſwear, that he had not left — — 5 
e eee, 


A man having granted „e on in his down, for one 
hundred ſheep, a, 1 bi 44 
wer-ftocked the common, ſo that the plaintiff, the grantee, enjoin the gran 
could have. no benefit of the grant, _ prayed the grantor tor of commons» 
might be enjoined not to overſtock, &c. upon debate the. fue ow _ 
court diſmiſſed the bill. 2 Fern. 116. Rocking 
| miſſed, _ 


The court will ſtay a leſſee by injunction from doing waſte, Leſſee Raped 
but not eaſily a mortgagee z and it is granted againſt thoſe — doing 
only, who hold mediately or immediately, under him that — ut det 

nn 8 NI y a mort» 
tad cr PERS" /, . gagee, and how 


\ 


On a ſſefſory bill, the court have granted an inen InjunRiotitothe = 
tothe her, on the defendant's allowing exceptions to his an- ſberiff, on ab 


ſuer, to the perſonal interrogatories for inſufficiency, but there lowing excep- 
muſt be notice of the motion. Earl of Shelburn and Ennis 2 


ſwer to the in» ; 


apainſt Aylner, the 8th of July 1760, which was the laſt of terrogatories. 
the eight days. But fee Title Poſſeſſory Bills, | © 1 -, N 
As concerning the breach of theſe injunctions, and all in- The rbered 
junctions for poſſeſſion, the parties guilty thereof, are ti be on a breach 
proceeded againſt, and to be puniſhed in the ſame manner, as the injunction. 


in other caſes of diſobedience to the court, “ or oppoſing or * S 


* L . 7 | 
= 
o * 


leſpiſing the proceſs or authority thereof. See Title Contempls' 
and Miſdemeanors. 2 r 


But note, that although in an injunction to put the plaintiff No breach of an 
in poſſeſſion, on a decree, there is always a clauſe to quiet the injunction on a 
party from time to time, in the poſſeſſion, yet it is no breach fecree, if a per- 
of the 8 in pal — who is not a rty to the de- {92 not a party, 

etl 


cree, to diſturb the on, after the poſſeſſion is given by ditardenie pol- 


the ſheriff on the injunction, otherwiſe, a man who was no 
oh the decree, and yet had a real title to land, might 

for ever debarred from recovering or trying his title. Sb 
determined in the Exchequer, in the caſe of Swar againſt Fitzi- 
wo, Eaſter term, 1743. 


From whence theſe 1 bills, and the injunctions Poſſeſary bills, - 
ir riſe, has been already mentioned, and the injunc- 


thereon originally took t | 
Nut the common opinion being that they are founded on the tions thercen, 
equity of the Ratutes ks forcible entry, upon theſe ſta- 4 what ſound · 


"ures it has been reſolved, that, to juſtify a forcible detainer, And the requi- 
were muſt be, | 2 ſites to juſtify a 
| a - _ © forcible detain« 


** A triennal uninterrupted poſſeſſion, Dyer 141. b. 
8 Frcondy, 


e rams: The bill complained the grantor Bill bröught to 


1 2 


4 


4 * Svcondly, There muſt be a title, either by deſcent a 
546 _ Chaſe; Re felfbatys if there be not a Bag or if dow 
8 be no other than a diſſeizin, though che party han 
be forty years in poſſeſſion, he cannot juſtify a forcible c. 
Hainer againſt the diſſeiſee, after a claim, Lit. Sed. 4 

, 430. 437. Th N . 75 


And the title muſt appear to be ſtill in being, and undag. 

. mined; for if it appears to be determined, the party ſhall nx 

juſtiſy a forcible detainer, under a triennial poſſeſfion * 

Jar. 198. Snigg againſt Skirton, e 

But then it ſeems that the juſtices cannot go into a diſquiſ. 

tion, touching the goodneſs or ſufficiency of the title, nor i 

the validity of the title determined, upon an indifimen 

brought on theſe ſtatutes. 1 Sid. 149. the King againſt Bu. 
Cre, Jac. 8 8 


FTuiradly, The party muſt ſhew a forcible entry, or a forcih 
detainer. Cre. fac. 199. „ | 
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0 Injundlions i ſlay Suits and Proceedings at Lav: 


# 


RULE, Y the 59th general rule, no injunction is to be granted tg 
Injunctions to 19 ſtay ſuits at law, upon priority of ſuits only, or upon the 
ny ſuits off bare ſurmiſe in the bill, but on the defendant's delay, or con- 
— grated. tempt in not appearing, or anſwering ; or in not perſeclly an- 
| ſwering, and the ſame appearing to the court; or on matter 
confeſſed in the anſwer, matter of record, or writing plainly 
appearing, or the duty demanded "_y ancient z or when 

bill is to be relieved againſt a debt ſued for at law, and it 2 
pears the creditor and debtor have been both dead for a con- 


derable time before the action brought. 
L ' - By 


2 = * 
* * 
2 


4 i s 4 . * 4 ; * 
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+ By the Goth general rule, where a bill comes in aſter * 48 1 
"1:4 for a debt, or otherwiſe, an injunction is not _ oP 71 4 

without depoſiting the principal money, except there Injunction aſter 3 

— to the . defendant's anſwer, or by deed un- rene 2 8 

PFF. bar ory .* 3 

Il the defendant doth not appear, or anſwer, in time, when InjunQion ona 

the aintiff hath enteyed an attachment againft him, he may attachment, ſor 

then give inſtructions to counſel to move thereon for an in- ard noted 

junction, which is granted of courle ; Or if the defendane "in ng, an 

rays a Sedimus to rake his anſwer, ot moves for time to an- at's praying a 

— the plaintiff may enier an order of courſe, for an in- dedinus. 

junction to ſtay the defendant's ſuit at law, (if any be) till x 

the anſwer comes in. See Title Anſwer. And the injunction is The eee 

to be taken out, and ſerved upon the oppoſite party, and his to be ſerved i 

attorney or agent, in eight days after the rule is entered for 3 

the injunRtion, or the plaintiff may proceed at law, not- LS 

withſtanding the rule. 9. 198k « . | may. procee „ 


If the defendant againſt whom the injunction is prayed, Injunctien 
refers to the anſwer of another defendant, whois in contempt, wh e br defen- 
that is a ſufficient ground to grant an injunction. | 2 2 — 4 
a : | | another defendant in conrempe, | 


* 


* Theſe injundlions are only "rooted until anſwer or further | 4% Gig 2 


order; but if the bill was filed after iſſue joined at law, the The court will 
court, upon motion of the defendant's counſel, will give the not ſtop a" trial 
leſendant leave to try his action at law, but to ſtop after where the plan- 
Jerdi ct. eee ee . + tiff is ready for 
4-18 e but will ſtop 
And it ſeems to be the general practice, that if a bill be Bill d — iſſue 
filed for an injunction, to ſtop proceedings at law, before iſſue joined to top / - 
is joined the plaintiff. at law Gal be ſtopped from proceeding E at 

jo trial, until he ſhall have fully anſwered the bill, as it may , JunGion 
be, that the defendant at law, who is plaintiff in equity, can- pee arg _— 
not with ſafety proceed to trial, without ſuch evidence as it ; 
may be, can only be had from the anſwer of the defendant. 

But if no ſuch farality appears in the caſe, or if it ſhall appear 

from the plaintiff's [ by his bill, or otherwiſe, 

that he either admits, or does not controvert the title of the 

plaintiff, at law, to the matter in queſtion; the court will on 

motion, give the plaintiff at law liberty to go to trial, notwith- 

ſanding the injunction: But if the defendant at law, will 
conſent to judgment, with releaſe of error, they will flop the 
plaintiff until the hearing of the cauſe, or further order of the 
court, It wah 3 in the an of 88 and New- 
enen againſt Muller, in this court, * rhe 7th July 1757, where K 
the defendant Walker having brought an . non- 559 
payment of rent, the plaintiffs'before iſſue joined, filed a bill 


+ 
a. 


* 


* 
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= -, - with.an affidayitannexed, purſuant tothe flatute, fr an h. WY or 


inction againſt the defendant's proceedings at law ; And 
. their bill admitted the demiſe, a per uy df X 
1 n and upwards of a year's rent due when the ejectmem wat yet 
3 --+ + brought; but charged that thedefendant's title to the iber. the 
| tance of the land, had been conteſted by a third perſon. - An ple 
on ſolemn debate, an order was made to the above purpoſe. t 


And an the above mation, it was mengioned by Mr. 4. Ma, WA pi 
bdbhat the reaſon why an injunction is granted until hearing, o .col 
further order, is, that the plaintiff at law, who is otherwiſe 


d. e . the defendant in equity might on the coming in of his anſye,, a 
| adAiſſolve the injunction, and ifſue execution on the judgment, cat 
| before the cauſe could come before the equrt, upon the bill. * 


ass baufae But if the defendant be ſerved with ſuch injuncdion, and bs i 
law be not res - has not arreſted che plaintiff in equity, nor filed his declaration, mo 


| dx for a trial. he cannot, after having been ſerved with ſuch injunction, u- Wi 
=. the "og mae reſt the laintiff, . file a declaration; if = does, unti s 
will-top him. . 1 
X Dives after anſwer, or further order of the court, he is guilty of the (er 
* 55 breach of * ſuch injunction, and the court will commit hig, ut 
Rull. By the 6ſt — rule, where an injunction is granted, x 
roecedings to . or further order, to ſtop a ſuit at common lay; the 
- diffolve the int the plaintiff at law may immediately, upon filing the anſwer, 
junction. enter the firſt rule of courſe, to diffolve the ius den; with- 
+. -- out giving notice to the attorney on the other (ide ; and there- ant 
upon, four days ſhall be given the plaintiff in equity, to ſhey "a 


.cauſe after ſervice of the order; and if no cauſe be then fro 

ſhewn, upon certificate thereof, and on affidavit of the ſer- % 

vice of the order, and upon motion of the defendant's counſe - 
\. thereon, the injunction ſhall be diffolved. 2 


Cauſes againſt But if the contempts (if any) be not cleared, (that is, tho um 
_ diffolving che coſts paid), and all equity denied in the anſwer; or if excep- wit 
93 tions be put in to the anſwer for inſufficiency; any of theſe o! 
R are good cauſes againſt diſſolving the injunction; alſo, if there def 
be two defendants, againſt whom an injunction is obtained, . a 
the court will ſeldom diſſolve the injunction, until both batte wi 
anſwered. 4-76 58 Ps KO ot ek | 
ions to Exceptions to an anſwer, without a report of it's inſuffi 
an anfwer, be- ciency, are not a ſufficient cauſe for obtaining an injunction | 
fore a report, 2 becauſe they are often put in for“ delay, yet an injun 
| — at not may be continued on exceptions. e 8 
for obtaining an injuuction. f 
RULE. By the 5$th general rule, where an anſwer is reported b) 
InjugRiongran- a baron to be ſhort, upon motion, in ſuch caſes, the coun 
| 2 will grant an injunRtion to ſtay che defendant's N 


— 
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tit common law; until he makes a full anſwer, or flircher 


„ Fg | who ge ak Ron re Rye 

2 -hough the defendam ſhould appear, and anſwer in time, tnjungivn on | 

% Er may apply to the court for an injunction upon the N or 

= the merits; in which caſe, you muſt draw a brief of the an equity con» 

ee for conſe], end give a proper notice in writing, of i 

| the motion for ſuch injunction, to the defendant's att ppp 2, 

; ind if it ſhall appear ftom the defendant's anſwer, that e 

lay, plaintiff hath equity on hib ſide, or his caſe ſeems hard, the 

of court will grant him an injunction; ooo 3 

* N - # F . KOLA m 1 

— And injunRtions granted upon the merits, or ſome ſpecial tnjuiAtoms v1 
ace of equity, commonly ſtand until the hearing; nor will the merits, yt 


the court eaſily diſſolve them, unleſs the plaintiff be guilty*of veralhj tand tin 
ſome unreaſonable delay in his proceedings; and although the hearing. 

injunction be diſſolved, yet the court will ſometimes 1 23 
motion, revive it, eſpecially where equity appears evident 
with the plaintiff, or his“ caſe is hard. But when an injunction * vo 


;%* 


ua is thus granted on the merits, the court generally put ſome nyt in fuck cafe; 
* the terms upon the pling, as bringing in the money; or paying the court gene 
im. i tothe party ſubject to the order of court; or giving judg- rally lay ome 

Hh a releaſe of errors, and conſenting to bring no writ terms en the 


of error ; or to give ſecurity to abide the order on the hearing, Plana. 
or the like ; and to this order is generally added a clauſe, that 
the plaintiff ſhall ſpeed his cauſe to a hearing. LEM 


with: By the 62d general rule, no injunction ſhall be granted with- RULE. 
there- out ela order, and expreſs words, to hinder any extent or Injunction to 
they execution actually upon the land, or to hinder the defendant 2 N 
| = from proceeding at law, to evict the plaintiff, nor from mak- 5 
uſe ing any leaſe, peaceable entry, or ſingle diſtreſs for that end. fpecial order, 

lu moſt caſes the court have been inclinable to grant or oon- Injun&ions 
s, the due injunctions upon the plaintiff's giving judgment at law, granted or con» 
»xcep- Wi vith releaſe of errors, (peeing the cauſe, or ſome ſuch terras, Hnued upon giv. 
F thels o make the defendant ſafe; but the beſt way is, to bind the — Larue 


lefendant by order to bring no writ of error, for otherwiſe, he — 
= notwithſtanding bring a writ of error, and ſo delay time, 
«1! no releaſe of errors had been given. See 1 Vern. 120. 


| * | has been doubted, whether, as the plaintiff undertakes * 584 
inſuff · I do procure a report of the inſufficiency of the anſwer, and it Plaintiff may 
ation | BF ing found againſt him, he ſhall afterwards ſhew cauſe on the ag for an in- 
undlion i werits; there ſeems no foundation for ſuch an objection, and junction on the 

\ it would be extremely ſevere if it ſhould be admitted; for the wor Gn aa 

Plaintiff's counſel may think the anſwer not full, and yet may — 
be miſtaken: And notwithſtanding this, the plaintiff may g 


have ood cauſe on the merits for continuance of his injunction, 


e court and e ought to be admitted to ſhew it: But this muſt be But notice muſt 
ede, bine on notice given to the other fide, he cannot do it when degiventhereof. 
6 | the 


. 
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che defendant” . Generally; when a defendant in his anſwer ſwears a cenaig 


D de gets au in- him, and have granted the plaintiff an injunction “ upon de 


d, a 


. granted to pro- gularly; in all caſes where an injunction is diſſolved, a motion 


Ted at hu. of courſe ſhould be made for liberty to proceed. 
InjunRion ow Where a bill is filed for an injunction to flop proceedings 


3 ä Dr | 
2 * 
4 "20-8 1 288 
. 2 « 


556. * When theſe injunctions are granted, there ought to bet 


, continue, or ob- | 
' tain an injunRion on equity confeſſed, the fact muſt be verified by affida vit. 


— 


. ö L . ve 8 1 

3 1 5 1 0 0 4 7 5 | fe a 4” | + 2 
_ ,, the defendant's counſel comes to move to diſſolve theinjund; 
on, on the anſwer being reported ſufficient ; becauſe as this is x 
Di ion of courſe, the deſendam's counſel is not prepared w 
ſpeak tothe metits; but he may, and ought to have iber 


tao do it on notice given. ©, » 


fears a certain ſum due, the court will not grant the plaintiff an injundion 
fur due to him, without 4 the ſum; and in ſome caſes the _ hare 


Pe ben emitted the defendant to make affidavit of what was ce 


TE 


* one - poſiting the ſum, 4nd not otherwiſe. 


Gecwriey fame: in ſome caſes, the court havs taken ſecurity for the money, 
tines to be approved of by a baron, and have ſometimes refuſed it; 


and ſometimes but chis is according to the circumſtances attending the caſe 
the ſecurity is to be by recognizance before the chief baron, 


* 


n i Where an injunction is to flop procedirigs at hs? and 1h 
md, ſame is gone by the death of the party, motion muſt be mate 
tion maſt be lupon notice given) to proceed at law; and it is ſaid, that rs 


—— lor law, and the defendant neglecis to appear in due time, after 
50 anſwering fo the return of the ſubpena, or to anſwer in due time after fuch 
tne. appearance, the plaintiff may enter an attachment, and more 
Plaintiff may ge by his counſel thereon for an injunction, which the coun wil 
on withthe pro- grant him ; and after obtaining ſuch injunction, the plaintiff 
1 RN atrorney may move the court, wo on with the proceſs d 
3 contempt hot withſtanding the injunction, and the court vil 
that purpoſe. q 
make an order for that purpoſe. 


/ 


% 


Ontheſe injutic- recognizance entered into by the plaintiff, that he ſhall oat 


1 diſmiſs his bill, and if the canſe abates, that he ſhall reite, 
tered into, ang and'pay what ſhall bedecreed. | 


the purpoſes | 
thereof, | | & GT 
A injunc- In all caſes where the plaintiff hath obtained an injunchos 
2 pe duld and thar it is neceſſary to amend his bill, he ſhbuld rft nice 
— his bill, the court by his attorney, for liberty to amend the bil] without 
de ſhould ob- prejudice to the injunction, and the court will thereupon male Þ 
— — — an order for that purpoſe. See Title Amended Bill. il in 
r that putpoſe, | 
— to the injunction. 3 Whe 
* b p 8 4 | ar 


But if the bill But where the plaintiff amends his bill, to continue, or f 
be amended to tain an injunction on equity confeſſed, this is always lool 


upot 


OD. - * Wat * 
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* 


vpon Po adilatory, and the court will take no notice ofthe charges 3 
or allegations, added by the amendment, un eſs the plaintiff 
les an affidavit, verifying ſuch. additional allegations that 
they are material, and came to his knowledge ſince the ay 
of the original bill: So ordered in the caſes of Baily againſt - 
Ay in the Exchequer, July 1743 ; Barry againſt Graham, 
and another, May 17 57, and Hickſpn againft the earl of Shelburn, * 

Though the court will not proceed againſt a member of * 357 
arliament, during privilege, yet if a rliament man ſues at The court will 
2 and a bill is brought here to be relieved againſt that ac- zune 
tion, the court will make an order to ſtay proceedings at law 

util anſwer, or further order. 1 Vern. 39. 

5 #7. a 


An injunction does not prevent an entry. 2 Vern. 
519. * N 


On a bill brought to ſet aſide a will of a perſonal eſtate for 
nud, the court denied an injunction to ſtay the probate Nr 
hereof, for that the ſpiritual court has juriſdiction of fraud, e 
relating to a will of a perſonal eſtate, and can examine the the court will 
perſons by way of allegation touching the fraud. 2 Williams, deny an injunc- 
28). | tion to ſtay the 
| | probate thereof, 
An injunction upon an attachment, or upon a dedimus, or Injunction upon! 
won the defendant's praying time, doth not extend to ſtay an attachment, 
roceedings in the ſpiritual court, as it does to ſtay proceedings, or dedimus, &ec. 
law ; ſo that whenever proceedings in the ſpiritual court are does 28 
o be flayed, it is to be moved ſpecially. Quære, whether the — — 
me rule does · not hold with regard to proceedings in the court court, without 
f admiralty. 1 Williams, 301. But the court will grant an ſpecial order. 
njundion * to the executor to reſtrain him from receiving the But the court 
iets before anſwer, when a ſuit is depending in the ſpiritual >" ·˙˖̈ò(ũ'7w2. 
un to ſet aſide a will, becauſe that court cannot impound the 2 N 
kcls pendente lite. Moſeley's Rep. 236. | executor '-from- — 
| receiving the aſſets, before anſwer. 
| 15 574 > a": 
In the caſe of Henry and others againſt Baxter and others, in Injunction o 
his court, in Trinity term 1749, the defendants having moved ſtop proceedings 
er ume to anſwer, the court, upon counſel's motion, and on 2 Pa , wo 7 
roducing a copy of the order for time to anſwer, ted an 2 
qjunCtion to ſtop proceedings at law and in the ſpiritual court, N 
be bill being filed for diſcovery of a will, which was ſuppreſ- 
and the defendants were proceeding to prove a former 
ll in the {piritual court. 


When a plea or demurrer is argued by counſel and al- 1gjan&ion not 
| wed, there is generally, though not always, an end of the alwaysdiſſolvcd 
"junction Kh ome equity may be ſhewn for continuing it 2 a plea or 
rung out 1 j rrer is ar- 
e defen nt's er out in with fucha ＋ — 5 * 
upon g ed. 


. Andante 

liberty w 

e a | i. 1 Hamil 
Ie 539 Dan. Pra#. zd Edit. Vel. 1. 212. W. 

lojunRign on a As by the 59th rule, the plaintiff ſhall be intitled to an i 

ples or demur- junction, if the defendant ſhall be guilty of any delay in m 

rer. anſwering, or in not perfectly anſwering, the plaintiff hill 

herefore if the defendant ſhall demur to the bill, or puta 

any plea to the ſame, or to any part thereof, which th 7 

pear to be pn. | the court upon a motion of counkl , 

the plaintiff, on the coming in of ſuch plea, or demung 

(notice thereof being firſt given to the defendant,) will ga 

an injunction to ſtop the defendant's proceedings at law, unti 

the plea or demurrer be diſpoſed of ; but if the plea ſhall » 

pear to he to the right, and not as a dilatory, in ſuch caſe, the 

eourt will be very cautious how the grant an injunction u 

\ the plaintiff upon ſuch plea.' See the caſe of lord Howth againl 
lady Heowih, in Chancery, Trinity term, 1752, on a petition, 
jundion faid It is ſaid in Harriſon's Chan. Prad. wol.'1. pat 212, that 

| tobe refuſed injunction has been refuſed whilſt a plea, or demurrer v 

2 . depending; for that until it be argued, it appears not wheths 


depending. the * court has cognizance of the cauſe. See Bunb. Rep. it. 

* 560 25 | 2 

Pes ordered to If a plea is ordered to ſtand for an anſwer, the defends 
Land for an an- cannot move to diſſolve the injunction abſolutely, but only 
An eniy as in ,, as on coming in of an anſwer, Moſeley s Rep. 198. 
ſe of an anſwer, move to diſſolve the injunction. OW. 


= 
* 


— be. By the 63d general rule, in all caſes, of Injuncdions, 


de be ſame is to be taken out in eight days, and the party is w 

— — ſerved therewith, and if it be to ſtay proceedings at law, 
aker the order, attorney is not to move without a * certificate how far theſan 
and to ſtay hath proceeded, and if he that obtains the ſame, delay pn 
roceedings at ceedings in bringing the cauſe to a hearing, the eourt will uk 


22 go that for a good ground to diſſolve the b 


ings is to be produced. Queer. 


InjunRions hew An injunction is ſerved by ſhewing/ it under ſeal, and © 
to be ſerved. vering a true copy thereof to the party, and the ſeryice mi 
| be either on the party himſelf, or his attorney, ſolicitor, & 
or ſuch of them as can be found, or as the cale may req 
But it has been held that leaving it with the attorney s, 
* 56x licitor's clerk; or ſervant, is good * ſervice, and this is che mt 
5 tthod of ſerving injunctions, in all caſes. 


2 It is now practiſed to produce a certificate of the proceedings 3: 
though this part of the rule ſcems very proper and reaſonable. 


— 


lud if the injunRtion be ſhewn, and « copy delivered, the The injungien 
y ſerving 1 i not bound to deliver the e. Tag N well nor I 
le compared. Chan. Ch. 203, Woddward and King., d ape. = 


If the party, or his attorney proceed at law after ſeryice of Attachment for 
the injunction to ſtay proceedings, on affidavit ſworn and filed breach of tha 
of the ſervice thereof, and on counſel's motion therton, (with- injunRion by” 
out notice) the court will grant an attachment againſt the party, —— FE 
for breach of the ſaid. ĩinjunction. ot OT DN 15 urge age 2 . cauſe, 


If. the party is not prepared to defend ſuch motion, the if no | 

court gives him a day to ſhe w cauſe againft ſuch mo- COS. N 
ton: and then, anon hearing the affidavits on both ſides, the der is. made ab- 
court uſually decides whether the party is guilty of the breach te. 
of the injunction or not, and if he be, the court will N. 

order for the attachment abſolute, _ "I 


4&4. 
. 


37 - 
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Andthe attachment in this caſe is directed to the purſuivant The attach» - 
of this court'z and when the party in contempt is arreſted ment is ta bo dis 
thereon, he is to remain in cuſtody, until he has paid the ad- rectad to the 
verſe party his coſts, and begs pardon. of the court ; and — ns 
ſometimes until he has made . Are to him, for the da- 2 
mages he might have ſuſtained for breach of the ſaid injunction: times to make 
But if the court be of opinion, that the party ſo charged with ' reſtitution. 
the breach of ho injundio ion is not guilty, he ſhall be acquitted - 562 
with coſts, | . 2 n : 


injunction be irregularly obtained it -ought to In ur in- 


be obeyed, or the party is in contempt. 2 Cha, Ca. 203 : But junction may be 
n injunction irregularly iſſued, may be ſer aſide upon motion: Wi. 


ad in ſome. caſes, the court will, upon motion, refer the ir- 


In the caſe of Hornby againſt Pemberton, Michaelmas term The court ad- 
1728, 'Moſeley's Rep. 57, the anſwer being. judged inſafficient, judged'ther an» 
the courle of the court, the injunction was to continue, and er inſuft- 
te defendant in the croſs cauſe was not obliged to anſwer, 8 1 
mil the defendant in the original cauſe had put in a ſufficient dant leave io 
anlwer: But the.defendant having ſworn in his anſwer, that aſcertain his 
ight hundred pounds was really due to him, and not being debt at law, 
ible to put in a further anſwer from , Conflantinople, where he not withſtanding 
then reſided, in leſs than two years, tha court ordered, chat feen _ 
Ite allowing the exception ſhould not“ hinder the defendant corn eight - 
Fm geiting an anſwer to his croſs bill, and that he might hundred 
proceed at law, fo far as $0 aſcertain his debt notwithſtanding due to him, and 
e injunction. : - could not put in 
| an anſver from 
Conſtantinople, where he reſided, in leſs than two years, 
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Sei whohad © e who fave n Fn ec gk 151 reach d 5 ah ins 
8 June ien, 188 bl Go dh in ih e 155 7. ouſe, "An Catry it 
tion in breach of away, and 7 SN to the Haiti; goods, on ap KG 


an injuQion, 


and money. hid tion to bed one. an order was made py fen 

in che — make Hod his be to the. plainriff, alt Firs 1 
and carry it a- 05 e the Af would fea he 8 
70 ce del, rained. 1 Fern. 267,...,. 

_ at wha ſuit the execution was ordered to \ make farixfation. Wok 4 ic; Neb Ak I 


pon 4 bill for By g Ge. 2. Oi 4.” pits,” bn any. nei; fn 


15 a ache. 20150 for rent, if the ile files a r an i 4 I 
| „ 1 wy « fhall's 15 iffye or want of an anſwer, wuntefsthe pfarntiff hel 
nr pg yr verify 33 _—_— e bil. 

for rent, the facts ab be rep by atfidavit. | 2 
9781. 8 ＋ wot - vc 
The material he word: of this act, it RAI; Gm as 1 a genen 
_ in the 8 5 Walt e Aren the material allegartonis öf the bill Were tue. 
755 * m—_—_— arch ju 7ould be ſufficient: But This would be — * the arty, and 


en. not the court, a j judge of * — Was material eb, jon 
fuch ap affidavit, hg 1 uld not be ih ded 'Tor perjur, 
NG) 5004 -63-0 10 he 'fivore falfely ; herefor 8, theſe" wortds' 28 e 
2 15 Yy, aide tate; 23 © material /allegariony” in the 
95 504 10 pe fer fött \ particufrly in the afffcavit, thüt the 
\ ln may judge therebf: 80 Gere nited. in- he elſe ft 
againſt Boyle, in Chancery, 27th July, 1749. 


te gelen And! in this caſe, Mr. Srandaruf faid, and it Was 0 by 
l 4 the court, That if che defendant put in kn bnfteer; 
ekceptlbhs, ſhould be reporfed Inffficent, chat the panel 
inſufficient, the 8 
laintiff ſhall would de fntitled to an int 8 although tie" 2 not debe 


Tu 
iT 1555 c. got the jan * 
this caſe 0 of an appearance, and not for Want of an ay 
——— * Fg this | Was thoug} t 10 be a diftinction wirhoat a diffeteice 
In ion 1 * 
ow 'of an appearance, 'oren injunRion for want of an anſwers 


* 4 #41 


wo caſe of abate- - Wbele An injunction e ye the dearh of either 'plait 
ment n motion tiff or defendant, the court ſhall be moved to oblige the part 
to be made to for whoſe benefit it is, to revive within a ſtated time, or 'the 


— — injunction to he diſſolved. 1 Har. Cha. Nack. vol. 1. 218. 


che ICs to be Wed. 


An esd Tr proceedings ar law be flayed bo, the junio of * 
a 


to ſtop proceed - hurt. the court will preſerve the plaintiff's ri „and vil 
ings at law. not ſuffer the ſtature of limitations to be * + plea in bar l 


1 his demand. 2 Chan. Ca. 217. 


tation from being pleaded. 
565 


ite There is another injunction called à perpe injutRion, A perpenut ; | 


it jeting a man ifi the poſſeſſion of his for pre- junction to qui- 
| hg multiplicity of ſuits, where one, two, or more ber. 29283 
dis, are gone againR a man. This injunction is to quiet the — — his 
plaintif, and his heirs for ever, and all claiming by, from and 5 
under him, and this is very often granted, and in many in plicity of ſuits, 
ſtances the juſtice of the court calls for it. 4 be | 


80 where many ſuits greflepeniing, and ate likely to hap- Ibidem. 
en from one and the ſame cauſe, the court will here inter- 

poſe, and grant an injunction ; they will direct a proper iſſue 

, try the whole, and all the reſt ſhall be bound by the verdict; 

x elſe there might be twenty actions, and as many verdicts, 


| here one proper direction or ifſue ends the whole; and it ig 
wig A ddecllag one iſſue to prevent many more. For more of 
neral bob perpetual injunctions, ſee Bills of Peace, under Title 
true, Bs, | | . | 

\ an 8 5 a 
gr On a bill taken pro confeſs, by reaſon of the defendant's con- Perpetual in- 
— upt in ſtanding out all proceſs, if it prays an injunction junction an a 

0 o quiet poſſeſſion, or to ſtay proceedings at law, the court bu 3 
n be ha a perpetual one. See Harriſon's Chan. Prack. vol. 1. — 0 
rat the 16. | | 
of den | 

| vlt is ſaid that injunctions for poſſeſſion, before hearing, “ 

inder not the defendant's ſuit at law, making a leaſe, taking injunstions for 

f t0 by diſtreſs, &c. and it may be diſſolved on cauſe ſhewn, as in- poſſeſſion before 
upon nctions in other caſes. Ibidem. . 5 ; ag, ops 
plaincff | . „ 
Ferifec Where a ſpecial injunction is prayed by the bill, and that goccial! 
went Wee plaintiff is — cherees, on the defendans getting time on hen rayed 
pperel x anſwer, or on a rule being entered for a dedimus, there muſt by the bill, to 
was aba motion made by counſel, on behalf of the plaintiff, (but be moved for i 
obtaielthout notice) for an injunction according to the prayer of bs > 


e bill, and thereupon the court will direct the prayer of the tile the in- 
Il to be read, and will order the injunction in ſuch manner junction. 
they ſhall judge proper. See Gordon againſt Auſten and 

in this court, Hilary 17 54. [ECT | 


Where a bill is for an injunction to ſtop proceedings at law, If except ons 
a the defendant anſwers, and exceptions are taken thereto de taken to an 
being ſhort and inſufficient, and the defendant, allows the hi 2 refs 


218. keptions ; in this caſe, the 22 thall have an injunction N 
upon a baron's report of a ſhort anſwer. | the exceptions 
Ye , 3 are allowed, tha 
OS i court will grant an injunQion. 
in bar l 


D 2 


D ws. oy 


ye” I [IS 
q >. wi” Sp en >, 
* * 595 


9 2 * % G 
- 
. 1 
; 26460» 4 f. * 
> ” &Y * — 
; | 


e pleistiff ſhall, upon counſe!'s motion, (notice being 
4 I. 92 and producing a certificate of 55 eee 
2n injunction; for the further anſwer is a full ad mitn, i 
.. the 8A is ſhort, without entering a rule for allowing if, er 
ceceeptions. And it is ſaid, that this caſe is much ſtronger ihm 
8 Fafa report, before it is confirmed; belides, the ſecox 
anſwer may be as ſhort as the firſt, and only an artifice to 

ory prevent the plaintiff from obtaining àn injunction. 1 


\ 


* 


againſt Dwyer, Eafter term, 1759, and Hudjon againſt Wairgh 

+. 8th July 1760, both in this court, hut neither of them m 

( debate *. | l 4 ; * 16 194. ö do bf 1 ” — 
mier So where exceptions are put in to continue an inju 

ruled, injuncti- and they are over- ruled, the injunction is diſſol ved & court 


without motion, without ay a RES F 
* 568 It was agreed per curiam, that a defendant ought to fign tir” ! 
Defendant muſt anſwer, or for ſuch defect, an injunction may be ' continued; 24 
ſien his anſwer, but guer. if the plaintiff takes a copy of the anſwer, whethe pill 


or injunction it be not a waiver of that in formality? Bunb. Rep. 251. 
eee , - "£7045 URL Te e 
-InjunRion if lt is ſaid an injunction has been granted, merely on ex 

granted on ex- ** being taken to defendant's anſwer, and has been 


. ce 
er _ fuſed according to the circumſtances : But where it is grante 
wer. the circumſtances muſt be very ſtrong, and full notice giz 


Sed guer.. See Bunb. Rep. 116. 


” 
/ 


: on bill filed tor By ftar. 11. and ch. 2. ſ. 4, and by 4 Ces. 1. e. 5. . 
an injunction, where an ejectment is brought for non-payment of rent, pu 


E — ſuant to the ſaid ſtatutes, if the leſſee or other perſon, claiming 


an ejectment, any right to the ſaid leaſe, ſhall within fix calendar mont p 
3 after execution executed, file one or more bill or bills kn 
| to be granted, relief, in any court of equity, ſuch perſon ſhall not have, « 
put on plaintiff's continue, any injunction againſt the proceedings at law, « 
— — ſuch ejectment, unleſs he ſhall within forty days, next H r 
be due, and the 2 full anſwer by the leſſor of the plaintiff in ſuch ejecima th 
taxed coſts, bring into court, and lodge with the proper. officer, ſuch ſu 0 be 
* 56g and ſums of money as the leſſor of the * plaintiff in the ingth 
ejectment ſhall in his anſwer, ſwear to be due and in are orale 
over and above all juſt. allowances ; and alſo, the cofts way. 7. 
in the ſaid ſuit, there to remain until the hearing of the coun. - . 
or to be paid out to the leſſor or landlord, on good ſe cum A. 
ſubject to the decree of the court. 6 Pm 
FIT AT 6s his ſeems now to be the ſettled practice in this court, and in the: admit. 
ook Chancery, upon ſuch further anſwer the injunction is of courle. 4 bill a1 
et, if this practice is to be ſtrictly adhered to in all caſes, it may be auer exami 
| _ * "With great injury to the plaintiff at law,” who may be di of his "LO 
3 © demand, for ſome, 33 immaterial inſufficiency, or in bi ven 
2 wer. | Suppoſe he hath therein ſworn, that a real certain ſum is due to Won 1 
Ig«ł is to- be wiſhed that no injunction was to be granted, to ſtop proces may o 
„ at law, in any caſe whatſoever, unleſs the plaintiff verified by affidant | 


material allegations in his bill, 


* 
ol 


* 


. 
: I . 
* * 0 : 2 
re e 1. 5 — 
— c 0 9 
&c * | 
. = 1 
- 


5 | within the time aſore- The lellor of 

ane er execution executed, the leſſor of the plaintiff the plainciff en- 

that ccountable for fo much, and no more, as he un er ace 

e oaal really and Bens fide, without fraud or wilful neglect, make more than he 
unf the demiſed ifes, from the time of his entering into made of the 

cool BN"). tual Ta n And if what ſhall bs ſo made by miſſes, without 

b leſſor of the plaintiff, happen to be leſs than the rent c- fraud or_wilful * 

oper {creed on the aid leaſe, then the ſaid leſſee or aſſignee, before — 4 
righ, WW: ſpall be reftored to his poſſeſſion, ſhall pay ſuch leſſor or the genre) 

n 00 landlord, what the money, fo by them made, fell ſhort” of of che rent. if 


N - ren 
the reſerved rent, for the time ſach leflor or landlord held the any, whilſt the 


eames * landlord held 
ou BY And by flat. 5 Geo.” ch. 4. . 5, on any ejeAment, diftreſs No injunRion 


or ation for rent, if the tenant files a bill for an injunction, for want of an 
it ſhall not iſſue for want of an anſwer, unleſs the plaintiff — 5 | 


es * rely by affidric the martial aleguions of hiv Sin we | 


_- + if "x4 1 - . $ A” 
| riles e eme, *+ 


Inerrogatories, Examination of Mit. 
. neſſes, Depoſitions, and Publication. 


NTERROGATORIES are queſtions exhibited in writin rogatories 
| the party, plaintiff or er oy or directed by 4 << — 
to be propoſed to, and aſked of the witneſſes in a cauſe, touch - 
ing ihe merits thereof; or ſome incident therein. Alſo, inter- 
rg are touching comempts of writs, proceſſes, and 
orders of court ; whereupon the party offending is to be exa- 

* concerning ſuch contempt. See before Title Contempt. 

; 1 8 N a ö 1 — | 


c 


aimitted, (except matters of. record) but what ariſes fram the — FR. 
bill and anſwer. irſelf ; ſo, when the parties proceed to the may exhibit in- 
examination of witneſſes, the cauſe. is determined by. ſuch t<rrogatories, 
tridence as ariſes from. the depoſitions of witneſſes, examined 29 79s inter- 
upon 1, And both the plaintiff and defendant * 
a May ordinarily exhibit interrogatories ; for when parties are 


As on hearings upon bill and anſwer; no evidence is. to be 30 


— 


Interrogatories, Kc. 


571 ariffue it is neceſſary to conſider as well what * the other 
57 may examine unto, as what ourſelves can prove A 
. het . croſs interrogatories may be prepared, if there be 0. 


And by the ciel. And by the civil and canon law, it was abſolutely neceſſar 
law; a, citation that there ſhould be a citation taken out againſt the defendan, 
1 previous to the examination of witneſſes; and the teaſon iz 
— that the defendant, if cited. might either examine, or objed 
x to their credibility, or pur ſuch eroſs IPL} dang to them, 
; as might bring out circumſtances in his favour, which he 
would not have an opportunity of doing, if he was not cited, 
but it was not neceſſary for the defendant to appear, becauſe 
15 the citation is in his favour, and he might, if he pleaſed, . 
5 nounce a privilege introduced in his favour. 


Auslegen te i Hence it is, that in Chancery, after the plaintiff has replied 
in equity, 3 to the defendant's anſwer, before he proceeds to examine an 
fubpeena to re- vitneſſes, he muſt rake our a ſubpœna againſt the defendant to 
| — rejoin ; but if the plaintiff ſerves the defendant with a ſulſen 

before plaintiff to rejoin, before he has filed a replication, the defendant a 
replies, he ſhall pearing upon ſuch ſubpæna, ſhall have his coſts taxed ; becaule, 
pay coſts. * the plaintiff had not cloſed the conteſt of the anſwer, before 


he ſerved the ſubpena to rejoin, | a 
572 * According to the ancient account of the civil law, it it ſor 


Interrogatories very plain, that one of the judges of the court himſelf exz 
| how exhibited mined, and therefore he mike bom the interrogatories out d 
at the civil law, the Jthellus articulatze, as he pleaſed : but the actor was at l. 
and the p1%-  berty to exhibit interrogatories, founded upon the articles, i 
2 © he conte prager but not of neceſſity: But if any interrogs 


tories were exhibited, not founded on the articles, the depols 
tions taken upon them, were to no purpoſe. 


| Thidem, But if the adverſe party was adviſed to croſs-examine the 
* + + 1 Witneſſes, he was to exhibit the interrogatories fbr the judge ic 
examine Een ; becauſe the matter upon which the defendant 
might crofs-examine to invalidate, might not be within the 
articles. But no copies of the interrogatories were to be give 
to the adverfe party. Gail, 194. 5 Maranta, 273, &. Dy 

Lib. Y%2. Til. 5. $. 3. deTeft. pa. 528. | 


Ibidem, When the judge thus examined upon the articles, and the 
; | interrogatories exhibited by the parties, he was to conſider 
whether the witneſſes anſwered readily, or whether the) 
brought a ſtory formed to him: But the depoſitions thus taken 

before thejudge were to be kept ſecret, until publication bat 

paſſed in the cauſe. Corvin. de Teff. Lib. 22. Tit. 5. 


"md 


! * 


— 


e. 

* This was the ancient courſe of the civil law, a 
E » 
mined by the maſtets, who far — nd 3 P And how 

f their credibility, until canſes ſo fat multiplied, ànd the 4 
bende f much employed in . ali, that ten Pence y. 7 
left the examination of witneſſes to their 2 ron 4 54> 
of the t xchequer did to theirs, Who from thence ot t e nam 
of examiners; and from thence forward the judge did not, 
bat the counſel for the party whoſe witneſſes were to be ex- _ 
amined, framed the interrogatories upon which oe clerks ho. 


mined. 


'S 
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8 


e Ibiza." 


193 


am, 


Ia 


But as witneſſes often lived remote from the court, it was Where the mite 
thought more convenient to appoint commiſſioners, to exa- neſſes lived re- 
mine ſuch wirneſſes, the court ſending a notary of their qyn, my from the 
who was often in commiſſion with them, 'and with theſe com- foners 7a _ 
miſſions they ſent a copy of the articles; and theſe commiſhon- pointed to ex- 
ers ate themſelves to examine, and cannot delegate their poet, mine, 
for delegata poteſtas non poteſt-delegare.” © Wem en rags 

1 | themſelves to 

The commiſſioners are likewiſe to be indifferent; for upon They muſt be 
exception to the partialiry of any of them, the court will eee. 
jupply their places, by putting in others; for _tho'- they are They dre the 
named by the parties, yet that is but by way of * propaſal to miniſters of the 
the court, for they are the miniſters of the court, and there- — jp whogen 
foremuſt be impartial, . „ 


K 


, Its 


* 


1 2 | —_ g , 
And theſe commiſſioners are to have their charges, and are They fs 1 
alſo to be paid for their labour, that they may not be damaged Na ebar- | 
for doing their duty; and it hath been reſolved, that a com- ge, and to be 
miſſioner may maintain an action, for the labour and pains R their 
92 been at, in the execution of the commiſſion. Curt = 
208, 2 


The interrogatories were anciently annexed to the com- The interr 

miſſion, and fo now they are fuppoſed to be; but by conſent tories formerly 
of parties, they are delivered to the commiſſioners at the open- anncacd-to- the 
ng the commiſſion, and this is the preſent practice. commiſſion and 


ſio now ſuppoſed 

| 0 be. 
The commiſfioners can only examine upon the ſet of inter- The commiſ- 
wgatories, that are firſt put in before them, and no new ones ſioners ate only 
en be examined upon before them, without leave of the OO - ibs 
court; becauſe their commiſſion is to examine upon ſuch in- 1 * 5 . . 
terrogotaries,” as are fuppoled' to be annexed to the commiffion, before thim. - 
or ſuch as are delivered in, at the opening of the commiſſion. 1 

„ba Nonne l een 


But the examiner may examine upon a new ſet of .jnger- But th i 
re nern GT „ 

Ar becauſe t tho eee 5 Bs the examination gf ers way exa- 
7 Judge, and the judge might“ examine Nee interrogato- mine upon! 2 
*, nereaſter. BF 2 
1 og | 

b& Fan TT 
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re nata, out of che articks. But ſee 


« | * +4 54 # 


1 


\ 4 "nd; 


_ i | 10 * I 
Interrogatories, &c. 
ß 
The eredit “ Now fince this practice bas been uſed, no doubt bat the 
7 : - « : . 1 - 4 28 " N 1 2 


Ec bu 
depoſitions,  eredit of depoſitions, ceteris paribus, falls much below the che- 5 
mgch. below dipility of a preſent examination, aeg waer; fot the en. . 
that i =4 —— miners and commiſſioners in ſuch eaſe, do often dreſs up Se 


cret examinations, and Pi different air upon them, 
- from, what they would haye, if the teſtimony were plainly 
SS Sc TOY, W048. 0 tine amen e Play 
4 P under the ſtrict examination of. a judge in open 
Yet ſuperior to But though the depoſitions do fall ſhort of evidence « 
what a witneſs voce, yet they ſeem 8 to what a witneſs ſaid at 1 
ſaid ut à former trial; for what ie reduced to writing by an officer ſworn 10 
mee” On that purpoſe, is of more credit than what a ſtander by retaing 
An memory; for the images of the things in the mind, decay 
| bey the perpetual change of appearances, but what is reduced. 


| to writing continues conſtantly the ſame. See lord chief 


baron Gilbert's Treatiſe off Evidence, 44. 45. See Bacon s Alt 
den of the law, vol. 0 299. Fr Fenn xt 4 
£3 . . A N ö on 
en 2 1 ; | he 
interroga- All interrogatories muſt be drawn or peruſed, and ; 
oy are to be counſel and attorney, and are to be ink rale E vl. — 
| Prepared. and are then to be brought to the chief remembrancer's office, x, 
* g76 to 7 be entered and ſigned by the officer, for which you pay the 
en, one Milling and By pence. =>. if fe nos potent res 
8 | + $5444 labs id: 4-439 1 
Of producing And if the witneſſes are'to be examined before an examiner WW. 
the interrogato- of the court, the interrogatories are to be lodged” with him, A 
ries on examina- ſome convenient time before the examination, If in the country 
tion, before an on a commiſſion, the interroꝑatories may be exhibited before 
examiner, or be- b ie may reg [ 
fore commiſſion- the commiſſioners, on opening the commiſſion, which (as hay Wi 
ers, © bdeen ſaid before) is the general practice, ;. *. . 

RULE. By the ziſt general rule, when witneſſes are to be exe 
To be to points mined, the counſel who figns the interrogatories, is to take 100 
mite and care that they be only to points material, and not leading: he 
not leading. And no general interrogatories, as to matters material, to 

| no general inter. Ms n 5 a Ye: + By „ i {ye 
rogatorics av to admitted. | A e e, eee 
RULE. By the 86th general rule, if witneſſes are examined, o ref 
| Nepoſitions of a leading interrogatories, the depoſitions are to be ſuppreſſed, u th. 
witneſs.on lead- to that fact, upon motion, either before, or aſter publication mat 
ng RS. but not at the hearing of the cauſe, unleſs by leaye from the MH 
preſſed. as te court, then to move it; but as to any other fact to which the Wt. 
that fr. Witneſſes are examined, on any interrogatories not leading Wi rec 
* their depoſitions to be admitted. — _ F the 
„ %% y the 87th general rule, where the depoſitions of aj 
| Ab . . witneſs are ſuppreſſed, touching any fact, phe never after u 
And that wit- be examined, on any interrogatories, touching the ſame ny 
: never to 6*. 4: 48 1 d a > RT 8 
—— 8s to that fa 3 But the court may direct a trial at law, 2 


court may at Aieretion ap nt a trial at las. 1 
wet it appears, that ſuch bee interrogatory, was: - 


daun by miſtake of the counſel, and not to 9 witne 


See the 8814 GAY rule, ha dd 


"Giſh to examine. 5 


HIS is either to examine the parties or > incl, or n E 
others; as men &c. | * examine, what, . 
A commiſſion to examine witneſſes, is fomerinies. to exa- 8 — 
mine them to the cauſe, i. e. as to the merits thereof, or to To W 
ſame particular point in queſtion ; or it may be to examine 
them, touching a contempt, or the breach of ſome order of 


ed by court, &c. examination to the Fe is We before hear- 5 

ment, ing, though ſometimes it may be after hearing, as upon an 1 zd of 5 

office 15 Frey ro the officer, or in NEW. marters. at count. 1 * 
5 * A commiſſion ma iſſue to examine witneſſes beyond Gow, * cog” SY 

inet Wy end then, if they be foreigners, or natives, to examine them To ob 5 

| ws an their oaths; and the oaths of ſkilful interpreters.” ond en.. 

ou i. 


A commiſſion is alſo had to examine witneſſes in perpetuam Or in eben- | : 
(as he memoriam, touching which, ſee under Title Bills. m rei me- 


=. +54 
; 
oy 
* 


riam. 1 

And though a commiſſion to examine witneſſes, is not ondi- De . 

urily to be granted, until the cauſe be at iſſue; yet if a wit- * a 

3 ed or ſick, upon making an affidavit eee OST. 
the court will Bae er it de bene efſe, even before annk 
ſyer. See under this e hereafter, the whole n. „ 


the 33d general rule, no  commiſion to examine wit- RULE. 
bed, on 25 is to be executed in Dublin, or within twelve miles Commiſſions to - 
fled, an thereof, without ſpecial order firſt obtained, upon affidavit examine, u ts 
| = made 4 their inability to travel, or other ood matter ; and n - 6 — 0 
that all commiſſions taken in Dublin, or within twelve miles Ljhin twelve 2 
— without ſpecial order as aforeſaid, ſnall ſtand ſup: = miles of 2 7 250 
0 prſed / a and nor allowed to be read in e upon * 


ID -"- 
And by the 34th hl yall: where A laintiff and ys.” _ RULE. 
751 in commiſſion, for the hers the plan of witneſſes, 'f = 
+ D e ee e 
co t * 
rr 


the 


* * A 
7. * 
5 ; 7 


* 


/ * 
* þ 
 Interrogataries,, &c. 
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* 579 the plaintiff is regularly to o have the carriage of it af 
onen 


t rough his own defaulr, or the default of his commi 

the ſame be not executed, he ſhall pay the defendant ſuch 
coſts, as the court (being ſatisfied of fuch default) ſhall think 
fit, and then he may renew his commiſſion, by order of ch 


at his own charge ; and the plaintiff ro have the like, on & th 
fault of the defendant, or his cemmiſſioners, in caſe be hare bi 
6 


Where the de- the carriage thereof. And where any defendant hath is; 
_ ſuß = with the plaintiff, in we, Jour a „ and find; I 
not execute the to ſuſpect, that the plaintiff will not have the ſame execur 
commiſſion, he the defendant, upon affidavit to that effect, may take ou: 
may have a du- duplicate thereof, at his own charge, and giving the uſu 
plicate of it, and notice thereof, may proſecute the —4 to a due executing, 


De aide and return, as the plainciff ſhould regularly have done. 


plaintiff ſhould 
= 


The defendant The pling has regularly the carriage of the commi 
is te move for ſion, and fo is to appoint time and place; 2 if the defend: 
the duplicate. ant has cauſe to ſuſpect, that the plaintiff will ag jeve by 
2 ſuch appointment, he may move by his attorney, for a d. 
licate o the commiſſion, and that the officer might. appin 
time and place, and it ſhall be granted him. "aro 


Plaimiff ma, 4 plaintiff may have ſeveral commiſſions, to ſeveral coup 


| have ſeveral ties at once. 


commiſſions, to 

ſeveral counties. 1 1 Rs a 
„ court ſometimes fix a place, for the commiſſions 
Thecourt ſome- of both parties, io meet and execuie their commilſion; 


Limes fix a place 
tor executing the commiſſion, 


* 


defendant name four a- piece, and each party firikes out ty: 


RULE. By the 35th,general rule, if both parties join in commiſſ 
wp err and the one party examine all his witneſſes, and the other n 
' enſhallbegrant- 


examined on the *. b | 

1 en- If the 1 examines in town. the defendant is intit 

nies in town, to a cammiſſion in the country, and the court will order! 
Scſendant may On mation of. his attorney, Y the defendant be under no 0 

55 1 ligation to appear gratis, upon the hearing, and the plair | 


fon in the l , . 

country; and has examined his witneſſes, but does not procure a rule f 
„ enywhat conditi- gi pication Milo until after the ſixth day of term, then i 

on deleydant. defendant, upon motion of his anorney, and his n 
Jhall have A gaging to appear gratis, on the hearing, and fff 3 cond 
ter the plaintif tional decree, ſhall generally have a commiſſion“ though 
Jath r aligns no ſufficient reaſon, why he could not examine 
ulis witneſſes, Jame vacation the plaintiff did. bs 


4 * 
* 2 . 
| * , 
4 * - « I 4s » of . Ry 
— 
k < * 
9 » al 
. 
„ 
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* 


| b faid, there onght to be no examination of witneſſes in Ne examination | 


: in term time. 
term time. 


If the plaintiff has no witneſſes to examine, he uſually puts Hove the plain- 


. rule on the defendant, to examine the enſuing vacation, or tif is toproceec, : 


hat the cauſe ſhould be heard on the pleadings the next term; n ko hack 2 
hut the ſhort vacation between Eaſter and Trinity term, is not amine. 
2 vacation to examine. 5 eee 


I the defendant makes default, and deſires A commiſſion, On defendant 
the plaintiff may have an injunction; fo determined in the 2 My 
caſe of Barry againſt Martin, in this court, 1ſt June 1733. | miſfions plain- 


tiff may have an icunRion. | 


By the 19th general rule, the defendant being ſerved witha RULE. 
541 to 94 the plaintiff is of courſe (upon producing Commiſſion _ 
an affdavit ; nu | to have an order for the defendant to re- ———— q 
join and join in commiſſion in four days, giving the defend- | 
ant's attorney notice thereof; and the plaintiff may in eight 
days after, leaving the names of his commiſſioners in the 
2 have at his own charge a commiſſion ex parte, directed 
unto two of the plaintiff's commiſſioners and to two more 
ſuch as the chief remembrancer ſhall think fit to ® nominate z _# 582 
and if the defendant's attorney (having notice of it in town) Defendant lapf- 
Goth not in that time name commiſſioners for the defendant, ing his time of 
and pay half cofts for the commiſſion, if afterwards the de- joining in com- 
endant will defire to examine any witneſles of his ſide, he Tiſſion,ſhall not 


ſhall be barred from having any commiſſion without ſpecial — 
order of court. without ſpecial 
| order, 


Delarne The four days 


lt was determined by this eourt, in the caſe of 
zainſt Levis on a motion to ſet aſide the officer's report, and to rejoin are 
on full debate, that the four days are running days; and that running days. 

e rule to rejoin may be entered immediately aſter ſervice of 

e ſubpeeng to rejoin, without waiting four days as was for- 


ey thought. See Tirle Replication and Rejoinder. 
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* 


The Method of ſettling Commiſſioners | Names, for th 


Examination of Witneſſes, is thus. 


. 


Me method of ] PHE plaintiff's attorney is to leave a note in writing in 


hn, 


© plication hoe which no notice-is required to be given. 


. ſettling commil= 1 the proper office, of the four commiſſioners nam 0 1 
= ee, the — 2 2 their chriſtian and ſurnames, additions, * 3 
BE: of EE or = places of abode, and the place where the commiſſion is to he fhou 
eee.executed; then he muſt ſerve the defendant's attorney withy 1 
583 notice of ſuch names being left in the * office, deſiring him 
deo return the names of his commiſſioners in the proper time; A 
* then the defendant's attorney generally ſtrikes out two of the 101 
p plwKhintiff's commiſſioners, and returns the remaining two, with ; 
the names of four commiſſioners, with their additions and wn 
EY 2 4444. :- places of abode as aforeſaid, for the defendanr, out of which * 
WEE the plaintiff alſo ſtrikes two, and the four commiſſioners which * 
| are thus ſettled by both parties, are to be inſerted in the com "in 
F miſſion, for the examination of witneſſes, ol Br ( 
The like method is to be purſued by the defendant, upd Ar 
3 taking out a dedimus to rake his anſwer in the country, but tha leave 
= in this caſe the plaintiff hath but four days to return the nana WW 
3% of his commiſſioners after being ſerved with names for the 
, | dancer 3, 9 25 Heal Y 
n Fs * 4 * Fo . - 5 a . A 
"Commiſſion ex « And if in either caſe, names be not ſtruck and returned in fourte 
dene in either the limited, time, the officer of the court will, upon applies: and p 
b | — if 4 tion, of courſe, name two commiſſioners for the party making ¶ exclu 
| pes gn default, and iſſue a commiſſion ex parte, of the execution of WW prize 
. N ral given 


Porte. 
Tiͤmme given by If when the attorney is ſerved with commiſſioners names, 
= dhe COUre to re- he has not time in the four days on commiſſions to take al 


dum commif. ſwers, or in the eight days on commiſſions to examine, to gf e 
We Laners names. a return from his client of names, for him, it is uſual to moe 

I” * ID for a reaſonable time, if it be in term, to ſend to his client. Fr 
» wa | 5 ; | 4 
nes io manage If there be ſeveral defendants, who have different atome chain 


I. ſeveral deſen- the court, upon motion of the plaintiff's attorney, will 

3 n de that the attornies for the defendants, do join in ftriking ! 'F 
domumiſfoners names of the commiſſioners, for the examination of witnel „ 7 
LS names who have and rhe attornies for the ſeveral defendants, are to be ſerv 


different 'attor* with the names of the commiſſioners, and alſo with this 150 


* 


* 4 * 


84 * Ln 
* * "IF * « 1 
N 


names of the commiſſioners are alſo to be lodged in 
wi as aforeſaid ; and if the attornies for the defendants, 3 
go not comply with the order in eight days after ſervice thereof, _— 
and in the names of commiſſioners for the plaintiff; te = 
officer will, on affidavit of ſuch ſervice, ſtrike commiſſioners for Commiſion ex 
'he defendants and give the plaintiff a commiſſion ex parte. F . T2 43 


TX” 


in Kcer generally ſtrikes the names of commiſſioners for Ibidem. 
FJ „ wich any affidavit of the * ſervice of, tblhe 58 5 | 
nd Jer, or of the names for the plaintiffs ;_buta prudent agent, 

be fhould have ſuch affidavit ready to produce: ar all times, and ©” 

by alſo of the ſervice of the rule to rejoin. e "es | | : 

ex All commiffions for examination of witneſſes are to be Oemmiſen 
the made returnable on one of the return days, unleſs where rhe when to be 


ies agree to have it returnable without delay, or where an TORR, 
Fir is ee for that purpoſe: And when a commiſſion is nn 
returnable without delay, if it be within the kingdom, it muſt fine delatione, 

be returned by the ſecond return of next term; if executed Mhen to be re- 
cerwards it is void, and the depoſitions ought tobe ſuppreſſed. 1 

Per Cur. 2 Vern. 197. Tu THe 0028 


And no commiſſion can be executed in term time, unleſs by Commiſſion not 


| to be executed - 
that leare of the court or by conſent. in term time 4 


He who has the carriage of the commiſſion, muſt give What notice is 
fourteen days notice ſigned by his commiſſioners, of the time to be given er | 
and place for executing the commiſſion, to the oppoſite party, = 4 ; 
excluſive of the day of ſerving the notice, that he may a e be 
prize his commiſhoners thereof; and ſuch notice muſt 4 eee 
given to all the defendants who join in ſuch commiſſion, other. 
wiſe it is not good notice; and the depoſitions may be ſuʒ:- * 
preſſed for irregularity. But perſonal notice is not neceſſary : | 4 
And in default * of notice, the court will grant the other ſide On default of I 
a new commiſſion, or in caſe of the plaintiff's refuſing to give En; come 
notice, the defendant having a duplicate of the commiſſion, * the # 
may ule it. But note, the names of the witneſſes need not new ** = Af 
be delivered to the other ſide, which muſt be, where the exa- on, or the de. 
mination is in town before an examine. ſendant, having 

| | Sinks 2 duplicate, ma - 
ernte it; but the names of the witneſſes need not be delivered to the other fide, unle = * 


de examination be in Dublin. 25 

notice is directed to be given to a perſon you cannot find, How to manage 
then on affidavit thereof, — filing it, you may, on motion, — HON 
torn obtain an order for the officer to appoint time and place. 2188 
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The Notice of executing a CIE. 


A. B. and others V THEREAS we have received + 

 - plaintiffs. miſſion out of the Chancery 6g 

T. M. and others ( his majeſty's court of Exchequer in Ine 
.. defendants. J bearing teſt, the ' day of 

laft paſt, and returnable into the ſaid court next enſui 

to us, and to H. H. G. H. or any two or more of us diredg 


for examination of witneſſes in this cauſe; theſe are therefor 


to give notice, that we will execute the ſaid commiſſion at the 


. -. houſeof in the county of commonly called 


or known by the name or fignof, on the dy 
of - . between the hours of and of th 
clock in the noon of the ſaid day, where“ you, tc 

with your commiſſioners and witneſſes may be preſent if you 


"think proper. Given under our hands the day of 
To the defendant 7. M. and the other . 


defendants or Mr. H. H. and Mr. G. H. 1 
two of the commiſſioners in the ſaid 


commiſſion or any of them. 


And the witneſſes are alſo to be ſerved with a Curnmons u. 


' "appear before the commiſſioners at the time and place appointed 


for executing the commiſſion, to depoſe their knowledge i» 
each interrogatory ; which ſummons is in this form, 

A Summons for Witneſſes to appear. 
B. H. and others EREAS, &c. (as before) And where 


* 
. * . 
- 


5 Jets as we are informed that you, whole 
FM 


and others names are under-written, ate material wit- 
deſendants. ] neſſes forthe plaintiff (or defendant as the 


* 0 cale is) in this cauſe. Theſe ate therefore by virtue of the 
fad comtniſſion, to will and require you, and every of you, 


onally before us, or ony two or three af 


to be and appear — 5 
us the ſaid commiſſioners, at the houſe of, &c. (as In the for- 


mer notice) and yon are then and there to attend, and no 


do depart until you have been examined, and have reſtified 
Pour knowledge for, and on behalf of the plaintiff (or de⸗ 


Subpœna to teſ- 
tify, and how 
to be ſerved. 


tendant) and herein you are not to fail. Given under our 
hands, the day of, &c. ; 
To V R. and P. T. | F. M. 
witneſles. i: P. . 
N. B. Mention their additions. 


4 If a witneſs be unwilling to come, you muſt then iſſue 8 
ſubpæ na ad teſtificandam, and let a copy be made thereof, and 
thereto ſubſcribe the above ſummons, and put the names 0 


your commiſſioners thereto ; and let the witneſs be ſerv 
X therewith, 


** Wo, : N 
L 2 = * * Pu. 1 
Pts 4 


-owth;" as Jubperiar to anſwer are ferved, Torrie reaſonable -- 
me before che execution of the commiſfon, according to 


-diftance of his place ef abode, from the place where he 


miſſion is to be executed. oro an 
af} . 5 the ker! ab. #45 Y "4 LF | l * 2:93 1 | | N. X 
the 85th general rule, if a witneſs be ferved wih a RULE. 
— 2 ad reftifitantum, to appear before a baron, or commiſ- AN 
tachment, n counſel's motion, ſhall iſſue to the pur- appear, after 
ixant, provided the witneſs be tendered reaſonable travelling ſervice of ſub- 


Ny harges ; but if a witneſs be ſerved in the city of Dublin, with Pœna, and being 
nens to appear before a daron, then only a fnilling is to be 4. — 
the de to the wirneſs. CCC 
r eee witneſs ſerved in Dublin, to appear before's baron. 
re dn n 2 , b e an leg Erd 0 
thet itneſs to come up, and be 5 his own expence, Or 559 
yu Sherwiſe an attachment to iſſue againſt him, without further order the wit- 


o have a certificate from the examiner, that the interrogato- 5 de cxamined 
es are lodged with him, and that the witneſs did not attend. 


ut a ſubpæna ad teſtificandum, and do not appear, the court will only let ved with 
der ſuch witneſs to attend, and to be examined; and if he 3 ner 
obey ſuch order, then an attachment ſhall go againſt him. 4 2 
uad. Reg. 89, $M ;For the commiſſioners are by their com- the court wal 
on, not only authorized and impowered, but commanded order him toat- 
cauſe the witneſſes to come before them, and examine them tend, to be exa- 
pon the interrogatories to be exhibited to them. mines. 


aa ee being met together, at the The commiſſion 


me and place appointed, according to the notice; the com- to be opened, on 
: — ion (Which till that time muff remain ſealed) may be the meeting d 
Por pened, that the commiſſioners may ſee that they have an — fhon- 


uthority, and ſufficient warrant to juſtify their proceedings. 


* The commiſſioners for examination of witneſſes, ſhall * 590 

e an oath before the execution of any commiſſion, to exe- The oath to be 
te the ſame faithfully and impartially, and not to publiſh or taken by the 
ulpe the ſame, until publication be paſſed by order of court; Sommiſſionera. 
hich oath, each commiſſioner is impowered to adminiſter to 3 

te ther; and the clerk, or clerks attending ſnch commiſſion- commniſſion. 

w ſhall take an oath, which is to be adminiftered by the | 
mmitſhoners, to write down the depoſitions of witneſſes, 

lly and indifferently, without partiality, and not to divulge 

e ſame until publication and a clauſe ſhall be inſerted in th! 
miſſion for that purpoſe, 


There 


* 


. « . . 810 , . 4x < | 
notion. But note, if the examination be in town, it is uſual neſ to attend, 


' 


he difobers will 
» ne 
attach him. 


— 


het 
* 


1 


* 9 9 het 
: 1 Y C 
F 1 | * 
* * —_ 
® 7 - 
7 / 
” . 7 
re 
a ES q #6» l F 


* 8 17 * " 
l 
* 9 


A 


ant do not 


—— a by the plaintiff, if they attend, may as well examine 
1 3 though fendant's witneſſes, as thoſe for the plaintiff; andi it Dy 5 i 


the plaintiff and place appointed, and the plaintiff's commiſſioners are ay 
commiſſionvers there, they cannot go on, if the plaintiff, having the canizy 
do not attend, of the commiſhon, will not uce it: This makes a dunk 
and he hav- cate of the commiſſion moſt neceſſary, for in that caſe, if 
defendant's two commiſſioners, or any two of the four om 

ive in the execution of th 


* 


— it, will not 
. , W no . f a 
produce it, the miſſioners, attend, they may p 
defendant can- commiſſion, 7 bh 


:* RULE.” By the 31ſt general rule, the commiſſioners and examir 

; Commiſſioners (hoſe duty it is,) are themſelves to examine, and not to il 

5 — N the ſame with inferior clerks, and are to take care to keepthe 
 examitic, and witneſs to the point interrogated, not permitting him ton 
not ta truſt to Into extravagancies. N N 


Tric duty of When a witneſs is produced, he is firſt to be examined in 
: dommiffoners the interrogatories of the party producing him, and then fonh 
and'cxaminers; with, (without ſuffering him to go abroad) upon the eu 


ob nero - interrogatories of the, other fide, And the examiners al 
. . commithoners are to take care, that they do not permit 
-  - Witneſs to read over the interrogatories, or ſuffer any witnel 

| do havxe them in his cuſtody, before he be examined, or i 
n pen his own depoſitions, or depart before he be fully examine 
* 592 And when his examination is finiſned, he “ is to ſign the d 
mainicles, or paper draught, of the depoſitions he has 

given. add POLES „ 353348 « 


"Commiſſion not The court will not ſuppreſs a commiſſion, but for ſome pla 
do be ſuppreſſed, irregularity in the iſſuing or executing of it; but if any 
but for irregu- the commiſſioners obſtruct the others in the examination 
larity ; but the 7 8 a 15 n es | 
eur will at. the witneſſes, or miſbehave therein, or in any other teſped 
tach the com- the execution of the commiſſion, the court, upon complal 
miſfidners for thereof by the injured party, ſet forth by a proper afhdan 
miſbehaviour. and upon the other commiſſioners certifying the particu 
-e will, on counſel's motion, and on due na 

iven, award an attachment againſt the party offendinf 
Kod note, the certificate of the commiſſioners, ſhall be ſul 
cient without their affidavit z becaule beiny officers of the co 
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= +" . . ö q ** . | | _— 3 | 4 
' yro hat vice, they are allowed to certify ; but there miſt s '® 1 
7 an affidavit produced of the party complaining, otherwile the .. - Ls + 
* court will take no notice of the certificate ; becauſe the com- 2 
= miſſioners-are appointed for another purpoſe, and not to cer- L 
tify to the court, but of neceſſity. | OT . i 
bu E7 | | irg n * 
ke Commiſſioners have been attached for receiving the depoſi Cothiltilovers- 
c tions of witneſſes ready drawn. ''' attached for 


4... receiving de- 
| Feen er 


* And in the caſe af Reilly and Reilh, the 1 . 


were attached for refuſing to examine a witneſs, becauſe he RB I ö 
riag was illiterate, and the witneſs was afterwards. examined, by attached for 
Junk an examiner, by order of court, Trinity term, 1743; but refuſing to ex- 
if the 


in this caſe, the facts were verified by the commiſſioners, by mine an illite- 
affidavits. | 5 rate perſon. 


And upon complaint of an irregular examination, an exa- 2 2 z 
miner has been ordered to anſwer perſonal interrogatories, and 7-059 aner 


, rſonal inter- 
ot admitted to have a copy of them. — 2 


an irregular en- 


ir | | 1 | ö amination. 
cone By the 36th general rule, commiſſioners and examiners of RULE. 
eepth he court are to take care, that after a witneſs is examined, his Further duty, | 
to ru xamination be by him read over, or carefully read over to of examiners, 


im; and then each witneſs is to ſubſcribe his own * depoſi- __— DOE | 
ions, after which no alteration is to be made thereof, without examination of. 

der of the court; and the commiſſioners are to take care, that witneſſes. _ ' 
either they, nor their clerks, make any diſcovery of any | x 
patter depoſed before them, until publication be had in the 

aſe, by order of court; and the commiſſioners and exa- 

niners are to ſet down the examination of every“ witneſs at * 594. 
rge, without referring the. teſtimony. of one, to another; and 


* to be careful that no impertinent or needleſs repetitions be 

bu down, nor is any anſwer to be ſet down, otherwiſe, (to 
* uch interrogatories to which the witneſs is produced and cati- 
| i 


ot at all * than thus, To ſuch interrogatory deponent 
annot depoſe. W | 


A witneſs examined at a commiſſion ſwears reflecting words, If a. witneſs 
was determined he ought not to pay coſts, it being the ſweartrefleRing* 


wile of n , words, the cxa- 
rolls 2 to take down ſuch depoſitions. 2 mnergtoblame, 


if they be taken 


| rides. 
omplaniſy 5 commiſſioner may be examined as a witneſs, but then — 
afp muſt be firſt examined; and if others be examined before may be _— 
rica m in his preſence, he cannot be examined afterwards, hay- 4 | 
ue nale heard the depoſitions of the witneſs firft examined; and 


me pla 
f any 


nation 


fende bis reaſon, a commiſſioner was examined in court, his 
1 be {uf Vol. II. ; 5 former 
the © 


k would be proper that the witneſs ſhould ſkeet his TY 
uon in the paper draught, ſign "= of * : 


— 


. 9 er ad 
- % aA 
: 
k 1 


Ie, EL lun kuniu, te 


WS» 3 Former ſitions being fi ed; for if it were othervil 
» . a 1 5 | hy might lie i bop and after hag non 
1 : E * might by his ogy. N the ſame 2 


Witnefſcs and "a and additions of the St &. and thei 


ln. * and anſwers, are e thus put down. 


595 \ 4. B. of in the county of. gent. agel 
> CI years and npwards, lan roduced, IK. and eri 
mined, * the behalt of the rk (or (or defendane) depoſel 

as followeth. * 


Jo the firſt i interrogatory this degoneat ſich that, 4 


To the ſecond i interrogatory this deponent cannot t depoſe 
To the third interrogatory not produced. 


And fo proceed through Ge reſt of the interrogatories, a 
the caſe i is. 


The nll of the The ſtile to be fixed to the dominicles, and Nene ' 
depoſitions. the fame with the indorſement, on the wrapper, in page 59 
bur that "ou add the teſt and return of the commiſiion. 


W If a cies be onal to another day, and plac, 
commiſſion to and witneſſes are examined, the time and place where ſud 
2 aud examinations are taken, ought to be mentioned, and ſet dont 
{2x ler down, | in the title of the depolitions, 


\ 


g Phe commiſſioners ought not to adjourn without neceſſity 
* 596 becauſe that wopld be to haraſs the defendant, by * obliginf 
him to travel from place to place, to croſs-examine ; but if 


” by neceſſary they may en both in time *. Figs: ron 


And this affair ſhould be performed as much as 
uno adu, that there may be as little opportunity as po Ae a 
— their depolitions, * which either ſide may better tht 


— 


Writings prov= If there be any writings directed * the mic to 
ed, and exhibits Aae the commiſſioners are to give directions to bring the 


made of them. jn for that purpoſe ; and aſter ** are am exhibits u F 
„ them. 

| And * exhibits muſt be indorſed aſter the follo i lam 

manner. « KY \ | ay we 


8 _ in, 
: "xv 


— 


e's 


| = kf * 15 . 
uierrgatories, Rec. 
3 - R * of 
: E VEN i a 
4 B. 1 Atte execution of a commiſſion for the ex - The indorſes 


plaintiff 2 of witneſſes in this cauſe, this ment to be 
D. ( deed (or parchment or paper-writing) was pro- written op 

"rw duced pany ſhewn to E. EePand by him Jepoſed. A . 

nto, at the time of his examinaton, to the third imterrogatooo; 

y, on the plaintiff's part; and was alſo produced and ſhewn 

ito, &c. and by him, depoſed, &c. before us, * 1 

| > - 4 

When the witneſſes are examined, the depoſitions with the * 597 

itneſſes names thereto, are to be 2 on parchment, The ingroſſing 

like manner as the interrogatories, and to be examined the depoſitions,” 

refully with the paper draughts ; after which the commiſſi- 224 _— up' 
ers only, not the witneſſes, -ſign ſuch ſchedule, or ſlin of D- 

zrchment of the examinations and alſo the interrogatories z 

d then bind them up with the commiſſion, and the paper 

ght or dominicles “ (uſually called, making up the com- 

iſhon) with ſome tape or other ſtring, ſetting all their names 

id ſeals, upon the ſame ; but before the commiſſion is ſealed The return gf 

>, they are to indorſe upon the back of the commiſſion, to- the 


ards the middle thereof, the execution, to which they ſub-' 
ibe their names as followeth: OR NY 


The execution of this commiſſion ap 
in a certain ſchedule or ſchedules to this 
commiſſion annexed. 09 . 

| G. H. 

* X. 


* When the commiſſion is executed and made up, as afore- 598 4 
„ the commiffioners muſt deliver the ſame. perſonally, to How to be deli- 
perſon who is to bring it to town; who is to deliver it to veredtothe per- 
baron in town, and to make oath that the commiſſion has not ſon cho brings it 
a opened, or altered ſince, he received the ſame from the N Hon 
nds of the commiſſioners. And note, the commiſſioners —— 
tobe very careful, with whom they intruſt the packet, for being received. 

thecommiſſion they are to return it to the court. e 


But if the commiſſion is carried by one of the commiſ- But if W 


to * . 

* no affidavit is required; and ypu need only indorſe mu. | 

bits m , | | | 5 is not (o | 
E 2 - ay OO 0. 


| cannot find this word, as it jo hate ſpelled, in any” DiSienary extant ; 
uy word like it, except the word Dominical, which has a ſignification * 
2 relative to what the above word is here intended to expreſs, tq wit, 
MS.” draught of the depoſitions, and it is thus ſpelled in every colm- 


„ 
- 


3 But it muſt be 25th March 1747, received by the hands of G. H. 
| _ Ho inderſed. dne of the commiſſioners. We e 


„ = / SOT 85 8 


Form of the in- 4.” B. and others, EPOSITIONS of witneſſes, taken 

dorſement on — plaintiffs, DR: houſeof © * in che 

the wra C. D. and others, [town of in the county of 

| - defendants. the "day e by virwe 

rige of the of a commiſſion iſſued under the ſeal of his majeſty's court 
Fr — ual 2 and 5 __ in ay 1 3 of “* witneſſes in 
make deſendant this cauſe, as well on the of A. B. plaintiff, as on the 
3 Joins in the part of C. D. defendant. 22 8 


The like when Note, when the commiſſion is obtained on the part of the 

the defendant defendant, and the Page Joins therein, the words of the 

. has che carriage. commiſſion and label are, as well on the part of C. D. defendant, 
)%ͤ T AD. Meltif. oo OOO: 


ue like on $i If it be an ex parte commiſſion, then the words are, on tte 
ex parte com- part of the plaintiff, or the defendant, as the caſe is. 
' - miſo, | x 


TDTDaou!ue direction to he indorſed on the wrapper. 


The direRifn. . To the right honourable the chancellor, treaſurer, 
| , Wong lord chief baron, and the reſt of. the barons of 
> his majeſty's court of Exchequer in Ireland. 


RULE. | By the 37th rule, all commiſſioners and examiners, are to 


Depoſitions, take care,. that they do not make it known, directly, or in- 
&c. not to be 


divulged before directly, by writing, or otherwiſe, to the adverſe party, or 
publication, er- any other, any of the interrogatories delivered, or depoſitions 
| cept to. the de- taken on them, before publication be paſſed, and copies of 
ponent,or tothe them taken out, ſave only to the deponent who. comes to be 
baron, befofe examined, or to the baron before whom he is examined, if he 


em ha is er- pequires it. 
amined. a | 


* Goo - * Notwithſtanding the aboye rule, it is very well known, 
|  Doininicles to that the parties did frequently come to the knowledge of the 
de returned Qepoſitions,” by means of copies taken from the dominicles, ot 
with the in- paper draught in the commiſſioners hands; to remedy which, 
groſſed depoſiti- a rule was made, that the commiſſioners ſhould return the 
=—_ - dominicles, together with the ingroſſed depoſitions. 


e £% On delivery of the commiſſion, the examinations or depo 
is be opened or fitions are not to be opened or copied, until publication be 
copied till pub- actually paſſed. FS | : 

lication. N ro oe ED Tr: a Wh : | 
The folicitor's Depoſitions have been ſuppreſſed, becauſe the ſolicitof 


* > 4 


* 


clerk not to en · clerk ingroſled the. 
grols the depo- ES 


litions. 


; 2 | 
(3-4 "Ws 80 


A * 
" "a4 1 
® = 
9. 


ö 


mungan, GM e. | 

where they have been taken before the plaintiff's ſolicitor, The ſolicitor for , 
Ne one of the commiſſioners, the court have ordered the => 8 | 
ſolicitor to pay all the coſts, or an attachment to go againſt Lp 
him. Bunb. Rep. 89. eee eee 


he It is ſaid, it has been Ne ae in this burt, that 4 con A papiſt object: 
tue 


miſſioner 


foner was a papiſt, and allowed. Nuer. IN ANN ; ed to as N 5 
A commiſſioner may be a clerk on the commiſſion, but in A commiſſioner | "A 


urt 5 8 | . . be clerk 
in this caſe, it is ſaid, there muſt be two commiſſioners to ſwear 2 aa 


1 eee 
If b default of him that has the carriage of che commiſ- py * Gor 
fon, nothing is done thereon, he ſhall bear the charges the New commiſii- 


him, and ſhall renew the commiſſion at his own coſt. (01 and he ts 
|  , pay all coſts, and to renew the commiſſion, | 


ſon is opened, and no witneſſes examined, nor 1 — « 
made, the commiſſion is loft ; except the other ſide agree to d, but no wit 
&journ, or to take new notice; but if it be not opened, they neſſesexamined,” 
may give new notice, and proceed, unleſs in the mean time, nor adjeutn- 


order of court be obtained, to pay the coft of the former ment made, he 
r in- u, before they proceed: And the reaſon of this rule ſeems E 
ty, be, that the not adjourning is a refuſal of the commiſſioners not opened, 
ions at any further upon it, beſides their power to adjourn, new notice may 
ies of Niles from the words of the commiſſion, which are, We com- be given, 
; to be {pad c. that at certain days and places, you do cauſe the ſaid 


witneſſes to come before you, Wc. ſo that if they do not provide | dads 
ne and place by an adjournment, they haye no authority, 
nber to act“ by that commiſſion; for the delegated authority © * 602 | 


* 


dul purſue the words of the commiſſion; or elſe it will, be 1 
of the WW allrued as a refuſal to act: But if they do not open the com- "24 
ure q liſſion, their not acting at that time will not be conſtrued as s 
Wich, 


refuſal to act; beſides, until the commiſſion be opened, 
bey do not know what their authority is; but it is an ara 
iz of the defendant, for which he may complain to the court, 
bd have his redreſs. Prax. 4lm. Cur. 8 3. „„ 


Where one of the 8 commiſianers, and one of the When any 3 
*ndant's meet, and the commiſſioner for che plaintiff refuſes — _— — 
4 tþ iſſion is loſt; bur the plaintiff ſhall pay r rund. defaule 
«i, the commiſſion is loft ; but the plaintiff ſhall pay of him Who has 
b defendant his coſts, and the defendant ſhall have a new the carriage of 
aniſton, and the carriage of it; and fo it is, when any it, he tral pay 

| | FA bn '_ coſts, and the 
other party ſhall have a new commiſſion, 


| | commiſſion 6-4 


„ 
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1 eomm iſſion is loſt, through the default of him 'that has the 
carriage of it; for he is unworthy to have the carriage of the 


commiſſion, who appears to make a default in the execuüm 
n : of it. Fast. Regr. 87. 6 | | OY 


| if 5ne 44e 2 Aſter due notice has been given, if the ope ſide pre 
mines. and the and examines his witneſſes, the other party if he does not ex- 
*ther ſide makes amine, ſhall not have a new commiſhon, unleſs affidavit he 


= aw made by the party who did not examine, of ſome * reg, 


A ſonable cauſe for his not examining, and that neither he 
what terms is nor any for him, or by his directions, or knowledge, haye 


: ae d, ſeen, heard, read, or been informed of the depoſitions taken, 
ners 


or any part of them; nor willingly will ſee, &c. until he 
has examined or until publication This is, that the de. 
fendant may not have the advantage of knowing what 
'®* 60 has been proved for the plaintiff, and fo have an opportunity 
PR 03 to conteſt it, But if on ſuch commiſſion, the commiſſianen 
for both fides attend, and the defendant produces no interrogs- 
tories, the court will be very cautious how they grant him 
new commiſſion ; becauſe ok might form his interrogatories 
upon the diſcoveries made to his commiſſioners, of what the 
other fide examined to. Pra. Reg. 89. * 


do ar flo not at- 


* 


1 


1 - 


IP 1 All And where ſuch new commiſſion is granted, it ſhall be in- 
colt if the tirely at the charge of him that prays it, and the other fide 


commiſ- {hall croſs- examine without charge. 


© 


new 
leſs the But if the other fide will upon ſuch new commiſſion p 
E 1 — any witneſſes, he muſt be at equal charges, becauſe he 


. 
. 


/ 


2 


Vvügee n. has equal benefit by the examination. 
p \ " I : 6 "1 


And he is to ex- | And note, that he at whoſe inftance the commiſſion is re 
amine all his newed, muſt examine all his witneſſes upon ſuch new com- 
witneſſes on the miſſion, or in court, before the “ return of it; becauſe he 
| rom | hall por be indulged a further probatory term. Trad. Reg! 


The charges If the other ſide produces no witneſſes, and he at whoſe ir. 
8 = ſtance the new commiſſion is granted, refuſes to pay him bis 
ne germ, reaſonable charges, and to reimburſe him what he has reaſon- 
tothe otherpar- ably expended, in attending the execution of ſuch commil- 
ty, to be paid, ſion, on complaint thereof, the court will not ſuffer the depo- 
or the depoſiti- ſitions taken on ſuch commiſſion to be read, until the charges 
„n es de reaſonably expended, to be aſcertained by the oath of the 
* party, or of him who diſburſed the money for him, he di- 
charged. | wh, | 


A neve corprpil Where the witneſſes are dul but do not af 

| uly ſummoned, but 
| a en pear, a new commiſſion may be had upon oath thereof. 
appear, 4 n * 


Certain exhibits of writings which were given in Cato New comm þ N 


miſſion for examination of witneſſes were altered, and inter- on, it exhibits 

lined, ſince the commiſſion executed; a new commiſſion was of a 
ned to examine as to this matter, but not as to the merits — * 

on new interrogatories. Hill, 25th. Car. 2, between Richardſon 

and Lowther, 1 Ch. Ca. 2731 tho it was objected that the - 

had a commiſſioner preſent, and that he could not know © 
it, but by the diſcovery of his commiſſioner who ought not to 
diſcover the examination. N 21 0 


x. 


But where a witneſs alledged that he had miſtaken him- 4 60 K | 
ſelf at a commiſſion, and a commiſfion being returned, he N A LI 
came to London and made oath that he was ſurprized, upon ,;gon where n 
which a ſpecial commiſſion iſſued to examine the witneſs, witmeſs has mi ; 
which was done . but this ſpecial commiſſion was taken bi 
ſuppreſſed by the maſter of the rolls by the advice of the ſix 

clerks, as contrary to the courſe of the court, 1 Ch, Ca. 25. 


But the court will grant an order on motion and affidavit of - 
ſurprize, to have the witneſſes examined wiva wore, in court, But he may be 
or his depoſitions amended, the witneſs being firſt examined examined vin 
before an 1 but —_ wy 8 in court, 4 — or his de- : 
when his depoſitions are read, the order for that purpoſe muſt Pn | 
be — court. Bac. Eg. Ca. 12 K 2 — Fr 7 

"4 | . LR ” = er. | * 

Where it appears to the court, that either the examiner is A miſtake in 
miſtaken in taking the depoſition, or the witneſſes in making 2 depoſition _ 
i, ſuch depoſition ſhall be amended after publication, andthe *<24cd alter 
witneſs to ſwear it over again; ſo determined in the caſe of * ' 
Griels againſt Ganſel, 2 Willizms 647. And lord chancellor | 
King there declared, that it was for the advancement of truth J 
and juſtice, that the miſtake ſhould be amended, and the = | 
ſooner the better, in regard “ the witneſs may be dead, or in $ 606 
remote parts before the Race: and it would be hard and 2 
unjust af +1 the witneſs down to what is a miſtake, by deny- ry 
ing to rectify it; and as to the objection of the inconveni 
of amending a depoſition after publication, it was impo 
to know the miſtake until publication. 8 


5 en tf, N : "a 
And in the caſe of M'Clenehan againſt Magee and others the The names & 
th day of February 1747, after the cauſe had been heard; and the witneſſes ' 
2 decree to an account, the court, on counſel's motion, on _—_—_— 
notice on behalf of the plamtiff, ordered that the ingroſſment 2 domiacles 
of the depoſitions ſhould be amended by the Deminicles, by after publien- 
adding to the ingroſiment the names of the witneſſes ſigned tim. 
bo the dominicles, but omitted in the ingroſſment, by neglect of 


the clerk, who ingroſſed the depoſitions. 


A general affidavit of having material witneſſes beyond ſeas, Affidavit of hav =» ; 
| not be ſufficient for a new commiſſion, but the witneſſes ing witneſſes : 


beyond ſeas for 
a new commiſſion what to contain. 
muſt 


* 


1 * "$5 ” . 9 
* 4 . 4 . 4 1 , 
k f p 
* ö 2 * j 7 


mut be named in the affidavit, and the point mentioned, i 
which they can materially depoſe. 1 Fern. 334. | 


on new. And in all caſes where a new commiſſion is granted, can 

coming no muſt be taken that neither party add to or alter their inte. 

tional inter- : : . 

rogatories al. fogatories, they muſt examine upon the old. interrogatories, 
| Jowed but in which were exhibited at the former commiſſion, & and are ny 
| ſpetial caſes, fo add any new ones, without ſpecial leave of the court ; and 
60% they are to be ſettled by a baron, and never allowed but ine. 
Fo traordinary caſes. + 1 | 


Witneſſes not , note, witneſſes, who have been examined on the. ff 
. twice examina · commiſſion, cannot be examined upon a ſecond, to the ſame 
matter, without. leave of che court. Bunbury's Rep. 24, 


If the commiſ- If commiſſioners meet and examine, and afterwards ad- 
fioners praceed journ, and one of rhe defendant's commiſſioners take away 
to examine and the commiſſion, and the other commiſſioners meet at the day 
„ eee adjourned, and examine witneſſes, and return the depoſition, 
ant's commiſhÞ.. the court will order ſuch depoſitions to ſtand, and a ſubpen 
onerstakesaway duces tecum to iſſue againſt the commiſſioner, that he may 
the commiſſion, bring in the authority, by virtue of which the depoſition 
yet the other were taken; for if they had a proper authority, they not har. 
commiſhoner ing the commiſſion — them does pot impeach the depoly 
| nay proceed, tions. Frad. Re TT | 
and the court , - Reg. 93. 4. e 


1 


will grant a ſubpena duces tecum ts bring in the commiſſion, | 


Tho? the place And note, altho' the place for executing the commiſſion be 
2 . fixed by the court, yet the commiſlioners may agree to al- 
be fixed by the journ to another place; for the appointment by the coun u 
court, yet the only for the opening of the commiſſion, therefore, if the 
| commiſſioners commiſſioners agree, they haye yet power to make proper at 
© may adjourn. journments. SORE; x 0 EL 
608 If the witneſſes live in town, or within twelve mile 
| Witneſſes exa- thereof, and you have no occaſion to go to a commiſſion in 
mined in town. the country, or after you have examined ſome witneſſes in the 
country, you have others ro examine in town, then you att 
to exhibit your interrogatories in the examiner's office, u 
4 © before in page (576) but iſſue muſt be firſt joined, or rules 
FE given as aforeſaid. 53h 3 | 
RULE, Buy the 32d general rule, the attornies are to take care tht 
Proceedings on they give the attorney for the adverſe party the names and 
examining in dwelling places in writing of their ae wh and before whick 


3 of the barons they intend to examine them, four d 1 
beſore they proceed to their examination, to the end, that tht 
adverſe party may exhibit croſs interrogatories tothe ſaid wt 

neſſes, if he think fit; but in caſe the party to be examine 
a be in danger of death, upon affidavit thereof, ſhorter 2 


W * 


* a * . * = 
F - n TS * 1 
+. 4 1 * \ 
Fi ade | 


may ſerve. And if a witneſs be examined on one fide, aud If a witneſs 

afrerwards he be ſerved with a proceſs to be examined on the examined on one 
ather fide, and refuſe, the court will not allow his depoſitions ws refuſes — 
to be uſed, becauſe he hath ſhewn himſelf partial. | * : 


All witneſſes or parties to be examined in Dublin, muſt be Before the wit- 
fr ſworn before one of the barons, to anſwer truly “ to the neſſes ate exa- 
imerrogatories; and their names wha are ſworn, muſt be in- in ans os 
dorſed by the "examiner or his clerk upon the interroga- be ſworn, be- 
ries. pd abs dere a baron. 

| 7" | 1609 

If interrogatories are filed for croſs examination of a witneſs, The party who 
the party who produces him is obliged, if the other party re- 3 a wür- 
quires it, to procure him to ſtay or return to be examined; tay, 


! 


ad- but if no ſuch interrogatories are filed, or he is not demanded — — to 


way to be croſs· examined at the ſame time when he is under exa- croſ — 
day mination, and if he goes away about his buſineſs, the party if required, and 


to be 


on, WY v he intends to croſs-examine him, muſt get him examined as te croſs inter- 
pon well as he can, andthe adverſe party is not in that caſe bound 5 1 
may to produce him over again to attend to be eroſs- examined, ſince 3 | 
non it was the party's fault who would croſs- examine the witneſs, 


has that he had not the interrogatories ready whilſt he was'under 
-polr BY his former examination, | 
If a party examines ſome witneſſes in town and others by If a party whe 

commiſſion, he is not obliged to exhibit or file his whole ſet Þ$<xaminedon 
n beef interrogatories with the examiner, he may only file ſuch as > 
* he hath occaſion to examine to in town, but they muſt be the mine in town, 
\rt is ane as were exhibited before at the commiſſion z if this were he need only 
the RY otherwiſe it would put the parties to a double expence of pay- lodge with the 


| * cop | j ; examiner ſuch 
er a. ine for copies of the whole interrogatories twice over, 71 
gatories as he would examine to. 
. | Mz, : * 610 
miles If a witneſs miſbehaves, or refuſes to anſwer, the commiſ- Miſbehaviourof 


ion n foners ought to certify it to the court, and they will order an 
atachment, and will oblige him to come up to be examined 

Du 4 at his own coft before an examiner. ”y 

Ice, | 

rule If any practicer or other perſon goes about to tamper with, Or tampering 
or ſuborn any witneſs, u * — thereof, and Cho ex- with witneſſes, 
amination and proof of the matter upon oath, he ſhall ſtand 

re that committed. 9 N * % | 


les J | * 1894 

Which A witneſs cannot demur becauſe the queſtions aſked him are A witich _ 
not pert; | in iſſue. 168. not demur, 

7 * dot pertinent to the Ae iſue i Vern 2 3 

lid wit agg 


amivel  Althoy hthe privilege of peerage doth allow a peer to put A peer of the 
notie in his 5 upon honour only, yet it is reſtrained to an an- — . 
uy 2 honour, but his anſwer to interrogatories and examination as witneſs muſt bs 


ſwer; 


2 . 1 in Dub-" 4 


N 74 Hot N 
= 4 K * v 


MAD 


5 Lnterrogatories, &c. 


fixer; und as to all affidavits, and where a peer is examind 


be 
| a _ witnels on interrogatories, or viva voce, he muſt be u by 1 
x F274 E of Fa . bis oath. z Fee Williams 147. ; | 5 5 j "_ — 
1 e | eg FE $1 S084 hay 

| | Suck defendants If there be ſeveral defendants in the cauſe, and that iſſüe h 1 


— =s towhom not joined as to ſome of them, the beft way is to name tho 
" hs Joined, ein defendants only as parties to the commiſſion and interrogatotie 
the commiſſion 25 to- whom iſſue is joined, and to | the words (and othen 
_ nd interfoga- after them; and the reaſon is, if a defendant ſhould be mil. 
Vries. named, or the party omitted, who ſhould have been in, ort 
611 party inſerted as a defendant who has been ſtruck out of the 
* cauſe, or ought not ro have been in, the examination will 
not be in the cauſe, in which it was intended. 


- The time ak Four days are allowed after the return day mentioned in the 
lewed for filing commiſſion, to file the commiſſion and the depoſitions, and ng 


* further time will be granted, without ſpecial reaſon afligned 
Ee to the court, by counſel, upomaffidavit of the facts. 


V "i > 12 | | N een a per 
8 We 7 
Of Publicatim. _ 7 


— 


on 
at the civil law. vero, three probatory terms, or dilationes, according to the rule or þ 
of the civil law. See Lancel. Inſt. of the canon law, 92. Ga! i 8 

157, de Dilat. Maranta de Dilat. 305. 


Theproceedin HEV bad anciently at the civil law as appears by perl 
— N the goth Novel Ch. 5. Coll. 7. Title 2d. De teftibus quis cou: 


. n . B 
idem Wah In teſtem teſſes, et in Ius, ſed non datur ultra; in the firſt probs fi 
NES, tory term the plaintiff and defendant were to produce their tice, 

612 firſt ſet of witneſſes; in the “ ſecond they were to bring wit- orde 
. neſſes to their credit, or to invalidate their teſtimony ; and in pra 


the laſt probatory term they were to reſtore the credit of their I the 

firſt witneſſes; and ii was with great difficulty they granted a WW p 

fourth probatory term, and that was on the ſolemn oath of the Wl £'ve 

rty moving for it, and declaring upon ſuch oath, that he or of t 

is advocates had ſeen none of the depofitions, nor knew what brar 

was contained in them; and over and above the oath of juraner WW Pals 
tum calumne, {wearing again that it was not done out of yet 

tion, nor to protract the cauſe ; (for it was highly preſumpive l 

without an oath that the deſiring the fourth probatory term dele 

was to that purpoſe) but after the fourth dilation, there ay ord 
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he go fifth. probatoty-corm ke Ge, that is to fay, . 
by the emperor” s command. Peers 210. Bur the cano ; 
have relaxed this notion of the three e 
have put all into one. | P 295 : 


The next thing was the paſſing of the publication, and for- midem. 
merly the . party was cited to that purpoſe, but after-. 8 
wards the uſe 2 to give a rule to the adverſe party to 
ſhew cauſe in 
il he did not ſhew cauſe within that time, for prolonging the 
probatory term, then publication paſſes, and afterwards there 
could be no examination of witneſſes, * unleſs by ſpecial di- 
redion of the judge upon cauſe ſhewn, and an.affidavit that 
he or thoſe employed by him had not, nor would not ſee the 
depoſitions of the witneſſes which were publiſhed, by reaſon 
of the manifeſt danger of perjury and ſubornation of witneſ- 
ſes, in caſe examination ſhould be allowed after publication. 
Marart. 350, 351, Gail 184. de publicat. hi 


* 613 8 


0 * : x 4 . 
But after publication there might be editio inſtrumentorum un- Ibiders. - 
til the concluſion in the cauſe, becauſe there was no danger of 
perjury upon the proof of ſuch notorious inſtruments. Ibidem. 


The judge *was not concluded by the publication 'to exa- Ibjdem, 
mine either of the parties upon perſonal interrogatories, or to 
re-examine the witneſſes themſelves. pc? 


Thus in our courts of equity when the examinations are publication in 
cloſed, the next act is the paſſing of publication, which pro- courts of equity. 
perly ſpeaking, is that power or liberty which is given by the 
court to the philizer, or the examiners, either upon motion, 
or by conſent of parties, toſhew the depoſitions openly, and 
to give out copies of them. n 


By the 45th general rule when witneſſes are examined, the RULE. - 


firſt rule for publication is to be moved of. courſe withont no- Proceedings an 
tice, and upon this motion, ® the court will grant a conditional obtaining pub- 
order to ſhew cauſe in four days why publication ſhould not be _— * 
granted, and an atteſted copy of this order is to be ſerved on 6 14 
the adverſe attorney; and when the time for ſhewing cauſe is ? 
expired, the court, upon-counſel's motion, and r notice 
given thereof, and upon producing the laſt order, an affidavit 
of the ſervice thereof, and a certificate from the chief remem 
brancer of no cauſe been ſhewn why publication ſhould not 
paſs, will make the rule for publication abſolute, | 
: | 


f the party who iſſues a commiſſion to examine witneſſes on delay in ei- 
delays to file depoſitions, the adverſe party (whether plaintiff ther party in fil- 
1 may put a rule upon the other art! to return — 288 

commiſſion, and file the depoſitions in a ſhort day. party may ppt a 
f ; rule on him for 

And that purpaſt. 


our e ee ſhould not paſs; and 1 5 : 
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: or defendant, may move for publication, but not before, or 
publi- the order ee will be ſet aſide as i: t, upon 
certificate motion. 3 1 


ars commiſſioners in time, the court on complaint thereof will 
1 eek attach the commiſſioners (as they will any other perſon'# who 
&© return the has them, and either detains, or refuſes to deliver them up) 
 commilſion and for the commiſſioners as to that act are abſolutely the officers 
; . dcpolitians, the of the court, and as ſuch are ſubject to their rules and orders 
„, court will at- and they are intitled to be paid for their attendance, trouble 


Wo _—_ and expence ; the uſual allowance is two guineas a day, 


entitled to for their trouble, &c. 
RULE 1673 The plaintiff forbearing to proſecute and move for publica- 
muff for- tion one term, the next term following the defendant may 
bearing one | moye for publication, and proceed thereon to a hearing, ex 
— PF; parte defendentis. 4 : 
for publication, *. 6% 4 7 
defendant may do it next term, and proceed to a hearing. 
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N | In what Caſes new or additional Interrogatories may be 
extubited to Witneſſes, and in what Caſes they may br 


examined after publication. | 


1 — 1 2 B V the 39th general rule, no new interrogatories are to be 

ries % admitted to examine any witneſſes, after the ſame wit- 

mine a wits neſſes have been once examined, upon interrogatories entered 

neſs already in court for the ſame party in the ſame cauſe; neither are an) 

examined, nor Witneſſes at any time (without order of court) io be examined 

is any witneſs in any cauſe, after the order for publication is paſſed, and a 

| amy a+ der <P * thereof ſent or ſhewn to the examiner, altho' the Wwit- 
for publication neſſes be ſworn before ſuch order be delivered. © 20 

is ſhewn to the examiner. th | 
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And no re-exa= No re-examination of witneſſes is allowed, though upon 
mipation with- the ſame interrogatories, but on ſpecial circumſtances, ſer forth 
Hut leave of the . . 2 7 a Ta 
„ by motion and affidavit; and if either party have a commi 

r fon, ds novo, after he hath examined on a former, he muft 
Y \ +. * examine on the ſame interrogatories, as were exhibited by 
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e him on the former commiſſion, and no other interrogatories 
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 Interrogataries, cg. 
— an'onder, or conſentafiqunizs/" $0. | 
Ca. 217: EY "2 Nt * 4 5 0 7 1 8 | 

in the caſe of Maxwell 22 in Chancery, 2) th f 
July 1743, Lord Chancellor ſaid, the court would look into 


the interrogatories, and if the new interrogatory appeared to 
de proper, and not contained in the interrogatories 


* 


1 exhibited, he would allow the new interrogatory. 

a . | 7 6 a a * 30 | 's ; . / % 
J And on a ſupplemental bill, the court will, upon counſel's On s ſup 

's motion, give leave to add to the firſt interrogatories, ſo as the mental bil}, new 
5, new interrogatories contain nothing but what relates 10 the ay be pals 
le ſupplemental matter. | o "og with hols 
J. 2 of the court, relating to the ſupplemental matter only. 


Although courts of equity will in no caſe, after publication In what caſes an 
paſſed, and the purport of the depoſitions known to? the par- xamnanon | 
ties, give leave to examine any witneſs, who has been already ar Por ogy 

y examined in the cauſe, or any other witneſs, to any matter paſſed. 
* before examined to, from the danger of perjury ; yet where 617 
either through miſtake, omiſſion, or ignorance, ſome material | 
a, in iſſue, in the cauſe, has not been examined to, and 
that this appears by affidavit, and that it does not appear, that 
the application is made, either from vexation, or for delay, 
and that there is no danger of perjury in the caſe, the court 
will on ſpecial application, by Af (upon notice for that 
purpoſe, give leave to examine, even a publication has 
paſſed, upon additional interrogatories, to be ſettled by a baron. 
dy determined in this court, upon ſolemn debate, Trinity term 
be 1758, in the caſe of the Attorney General againſt Carden and 
be others, on an Engliſi information, for a forteited eftate; and 
the coutt declared, they would have made the ſame rule, had 
it been between common perſons, and the crown not con- 
| cerned, it being for the benefit of all parties, for that if the 
he cauſe had been brought to a. hearing, the court would have 
directed an iſſue to have tried the facts omitted to be proved. 


ny And in 2 Vern. 197. 249, it is ſaid, that where the baron Thidem. _ 
ed and ſeme exhibit a bill, for a demand, in right of the“ wife, 4 618 
| a the defendant's anſwer, and the cauſe being at iſſue, ſeveral | 
rite witneſſes are examined, and publication paſſes ; but before ir 

Sto a hearing, the huſband dies, and the feme marries 
a ſecond huſband, and they bring a new bill for the ſame 
matter, the wife ſhall not be bound by the proceedings, in the 
former cauſe, and they may examine agaia the ſame witneſſes, 


an # were examined in the former cauſe. 

ft But if plaintiff dies after publication, his executors can- idem. 
y 5 a new bill, on the ſame matter, to. make further 

ries , pet i 


} 


can N | : 5 And 


| and the. prov would exhibit an additional interrogatory, after the examinaiigg 
5 pers. _ o there muſt firſt be an order obtained for that purpoſe, which the 


au ſpecial cir- can be examined, nor a witneſs before examined; “es- 
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fHurngumria, cr. 

+ | Andwhere s bill was brought for a legtey, 'againft bay 

and ſeme, who 3 the reftator, Foros 

_ anſwers, witneſſes are examined, and publication paſſed; £ 

rerwards the huſbapd dies, it was held by the court, that 

this caſe there is no abatement, and the wife ſhall be boundly 
Y me anſwer anddepolitions ; but it might be otherwiſe, if ch 

wife inheritance was in queſtion. 2 Fern. 249; 


Additional in- Each party may produce interrogatories, or further interragy 
| ies, tories, until the examination is opened} but where either} 


ceedings.in ob- ig begun, though it be before the orderfor ® publication is paſſed, 


the order for publication be paſſed, then the motion is to he 

made by counſel, for. liberty to exhibit the additional inter 
rogatory, on an affidavit of the perſon Who makes the appli 

cation, that he hath not directly, or indirectly, come to the 

knowledge af what has been ſworn by the witneſſes, who 

have been examined; and notice of the mation muſt be give 

To be ſortled by to the oppoſite party, and if the court grants the motion, it is 
2 baron on re- ferred to a baron, to ſettle the interrogatory; and if copies of the 
ference to him. depoſitions be not given out, the court will reſpite. publication 


* 619 court will grant of courſe: upon an attorney's motion; but if 


A witneſs may Though the rule be, chat after publication, no new witnelt 
N mined,: on ſpecial cireumſtances, ſet forth by motion and 
er 1 applying, his — 4 or ſolicitor 
hath not ſeen, heard, read, or been informed. of any of the 
contents of the depoſitions in the cauſe, and will not ſee, de. 
the rule may be diſpenſed with. 1 Ck. Ca. 228. 2'Ch. d 
T5 1 5 x a ; a 


But the other Upon motion for leave to examine after publication, upan 
— ſhall be at making the uſual oath, of not having ſeen the depoſitions 
eit arge, the Lord Keeper declared, That in ſuch a caſe, the other fide 
u. well as crop, ſhould be at liberty to examine r as well as croſs-exz 
examine. mine, the Lene 3 roduced by the party that made the 


* 


* 620 motion, (which was all he might do formerly) and his reaſon 
. was, that a trafty. ſolicitor. may lie on the lurch, and examine 
nothing till after publication is paſt, and the other party may 
think himſelf ſecure, and ſo not examine to thoſe- point 
which he could otherwiſe. have proved, in regard he finds hu 


. R is paſſed, and the .party that examined; has feet 
his own depoſitions, then the. fide that lay ſtill (having tied u 
his adverſary, fo that he can only eroſs- examine the other wit- 
neſſes) applies for an order upon the uſual affidavit, to enlarge 


1 MEN ublication, and when he has. got that order, then he comes 
5 n with a whole cloud of witneſſes : And though it might be 
thought hard, that any one ſhould have liberty to 9 


adverſary has not examined to t ſe matters; and when one 
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-aſonable penalty, on. ſuch; as would not enamine im im, ee . 3 


chat ſhould lie on the catch, to take advantage of the athe r 
any; and ordered the regiſter to take notice ol ĩt, as à id "Po 


cy 


* 


— 
e for the future. Meh, 1684. 1 Vom 23ĩ]ð]ĩ/ | 


But matters in iſſhe, in the original cauſe, and publication * Sox 
aſſed, or ſettled by the decree, cannot be examined to, in the Matters cxa- 
ſe-cauſe. Moſeley s. Rep. 282.  Curs. Canc: 323, 324, 327. mined to in the, 


| IM '. anal ©. 70. 217 1 original caule, 
Ch, Ca, 25. 155. 233. 234. «G4 75 . ho and publeacieg 


„ 2 
15 7 8 ' tled by the decree, cannot be examined te in hf cre uſe. 

h the . 1 e | r - : 

ut if Interrogatories and the depoſitions of a witneſs taken on After depoſitiom 

to be dem, had been ſuppreſſed, Er that the interrogatories were 8 the 

inter- ding, and then publication: paſſed, and the court was moved Aingd _ 
pl it a new ſet of | interrogatories might be drawn and ſettled , new '» px fag 

0 the the maſter, for the examination of this witneſs whoſe evi- terrogatoriea, 

who ce was very material, and yet muſt be wholly loft unleſs ſettled by = mal- 
gived ihe court would indulge them this wax: And though the . XN 
1376 ractice was admitted to be always againſt it, and it was urged, | 
of che be of dangerous conſequence, yet one precedent being pro- 

ation; WiWuced to this purpoſe, and the interrogatories which had been 


opreſſed, being ſuch as might be drawn by many other 
ounſe], without any apprebhenſionof their being leading; the 


denz Burt, to let in the party to the bene fit of his witneſs's teſti- 3 
n ny, ordered interrogatories to be put in, to be firſt ſettled t. 
icitor, y a. maſter, for his examination over again. Yin. 1948, b; ¼ 
of the een Hence and Allen. Bac. Egu. Ca. 22. 

e, &, Ba | | + fg HH 

An Bacor's Equ. Ca. pa. 233, it is ſaid, that in the caſe of * 622 - 


urews and Brown, Paſch. 1714, it was: agreed by the court New interrogs- 
d bar, that if interrogatories are exhibited in the examiner's tories may be 


upon ce, and witneſſes examined thereon, either party may with- — w_ 
Gitions, at application to the court, or order for that purpoſe, exhibit bby wr 
er fide e or more interrogatories, or a new ſet of interropatories, ner, but net 
(3-exa i examination of rhe ſame, or other witneſſes: But when it is by 
de the ben a commiſſion is taken out there; no new interrogatories, commiſſion, ani 
reaſon ſet of interrogatories, can be exhibited without motion, the reaſon. 
catmine ud order of the court: And the reaſon of the difference is, be- N 
e the examiner is an officer of credit, and ſworn, and 
point ereſore preſumed to be impartial. and that he will not diſ- 
ds his Pole the depoſitions; beſides, as has been ſaid before, the ex- 
n one "ination by him, is preſumed to be the examination of the 
as ſeen ee: Whereas commiſſioners are private perſons, and there 
tiedup re, without leave of the court, no new interrogatories can * 
er wit added before them. Sed quer. if this muſt not be before any | 4 
enlarge der for publication hath been ſent, or ſhewn to the inet : 


- comes “ antea, pa. 616. 618. | | 
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mumtau e 
| * . Althioughtby the orders of the court, the panties.ars to 
may be exhibit-= ney ; - male 


Imxterrogatories 


Fun- before publication and hearing of the * cauſe 
238 t aſter hearing, if there be a reference to the officer. forths 
count. decide an account, or ſuch like matter, the parties, or either 


. 


* * 623 ol them, may examine witneſſes, in aid thereof. 
No examining | In a bill brought to have the benefit of a former decree, the 


ol Witneſſet, on plaintiff cannot examine witneſſes, much leſs the ſame wit 
| = bill bro 2 A5 neſſes, to the matters in iſſue, in a former cauſe. But on ſuch s 
ol a former de- à bill, the court may examine the juſtice of the former decree; BAN ...c 
cee. but then it muſt be upon the proofs taken in the cauſe, wherein WW ko 
That decree is made, and not upon any new proofs. 2 Vn, Will br. 
/ e ** n i P 
nat, 
8 3 
Examination of Witneſſes, de bene eſſe. | 


Wimelſes exa- T7 XAMINATION de bene offs, is uſed on other bills, d 


'-_ mined de bene barely to 1 teſtimony; for after a bill filed in de. 


eſſe, and the T3 . a 1 
Ru. cauſe, if it ſhall „that there is a material witneſs u d. 
proceedings. either plaintiff, or 7 4 200 Buy who is aged, or infirm, ſick, * gf 
4 going beyond ſeas, ſo that the party is in re. re loſing bu can; 
"8 teſtimony, the court, upon affidavit of theſe circumflance, WW des | 
624 and on * motion of counſel thereon, will order him to be ex- ode 


mined, de bene ele 5 Was 
idem. And lin this affidavit, the chriftian and ſurnames, place a alloy 
b abode, addition, or occupation of the witneſſes muſt be 452 


forth; for otherwiſe, the oppoſite party has no opportunity 6 


contradicting the affidavit ; nor can the perſon who makes i, If 
be indicted for perjury, though he ſhall have ſworn falſely. mip 
the: 4/1 | | 0 e ſuc 

The depoſitions The depoſitions on this examination ſhall affect thoſe only is e; 
thereon, only to who are parties to the ſult, or who derive under the ſam cauti 
affect che parties title; but if it appear that the witneſſes might have been alter him 
in.the — va wards ed in chief, regularly ſuch depoſitions ſhall 9 galt 

a — —— fans be made uſe of. 1 Williams, 568, 569. 
| Defendant may If the defendant be not in court, when this application - 
join in commiſ- made by the plaintiff, he may come in by appearance, an | 3, 
— £2 | 3 but þ 
bd of this motion, notice is ſometimes required, and often not, accord V. 


to the circumſtances of the caſe ; it is not neceſſary, where a deſendant b 
contempt, ſo that the plaintiff could not join iſſue, but where the defend? 
is in court, and hath given no delay, it is ſaid that notice ought to be gie 
Allo, generally, where the application is on behalf of the defendant. | 
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join in commiſſion, and croſs-examine the plaintiff s witneſſes, ba: 


W 


WP. ASL. . ” & „ 4h W 8 . 
* So may the plaintiff alſo eroſs- examine the "defendant's 4 624 
witneſſes on ſuc an examination, on behalf of the de- 24 — g 
ſendant. . At 9 


, the ' of + . ok * 2m b de 
vi A witneſs may be examined de bene efſe, though neither old, A erben bs 
dach infirm or going abroad, according to the circumſtances of che cxamined de 
cer caſe; as where a rſon is the only witneſs,” who has any bene eſſe, 
RY knowledge of the for of a deed, or other material fact; Muth 


for otherwiſe, if he dies before he is examined in chief, the 2 pk 
proof of the fat is gone. Curſ. Canc. 275. 294. 300. at. "ue" * 


Reg. in Chanc. 166. Moſeley's Rep. 390. | 
But note, after the defendant hath anſwered; the court will After anſwer 


wt, unleſs on ſome extraordinary circumſtances, give the thecourt ſeldgm _ 
plaintiff leave to examine, de bene eſſe, as he may immediately wes Oy 3 
reply, and examine the witneſſes, in the uſual Manger. | E — 

A cauſe having been heard, and referred to an account, the A defendant, 
plaintiff afterwards moved to examine two of the defendants = min- 
& bene efſe, which was ordered unteſs cauſe was ſhewn; and al, pats piles | 
the defendants counſel in ſhewing cauſe, took this difference, tereſted, ie may 
viz. that although it was an order of courſe, to examine a be ſewn as 
defendant, de bene eſſe, ſaving juſt * exceptions; yet when the cauſe againſt his 


ng bu cauſe was open, and it appeared that the defendants were examined. 
ances, BW ties intereſted, it was wh 5 2 to ſhew it as cauſe againſt Del pa * 626 
e er ace | 


order before the witneſſes were examined; which diffe 
was allowed of : Bur it appearing in this caſe, that the de- 
ſendants had given releaſes of their right, the cauſe was dif- 
allowed. Paſch, 1687, between Glover and Faulkner. 1 Vern, 


be 452. . . JEM 

nity 0 | ODOR | : f 

kes i i the depoſitions, de bene e publiſhed, Theſe 
epoſitions, eſſe, are to be publiſhed, or an a . 

ly. ways made nſe of againſt a witneſs ſo — de bene efſe, vn. f — 


ſuch witneſs ought to have a copy of the depoſitions before be 4 


is examined in chief; to the intent that he may have due examined de ; 
cautionary means allowed him to prevent his contradicting bene ffs, the . 
himſelf; and this is always done. x Williams, 569. Cam witneſs ſhould 
againſt Cam, I f | 3 ' * 0 have a copy of a 
And in this caſe, lord chancellor Parker declared, that many ifecausdidory 
Taue, might ariſe, if it ſhoyld happen that the. depoſitions yet vot perjury 
e efſe, were =_ contradictory to the depoſitions in chief; at kw. 
but his lordſhip faid, he did not el. Ke d perjury at 


Vox. II | aw, 


- 


. 


"Glen 
| 25 errigatories, &c. | 

| ; g 2. > 46-444 * 99 eee + ki 
ee a nn i AO ONT YA 
ute depoſitions are taken in chief. WR. 4 


A plalntiff 'not The court cannot make an order to exdmnine a pln 4 

to be-examined,” bene efſe, ſaving juſt eXceprions, though they will mak fi 

de bene ee order to examine a defendant ; but the defendant ought to has 
888 demurred to ſuch immaterial plaintiff. 1 Williams,” 395. 
> 4 4 (+ 5 0 + Labs 3 | N . 

Depoſitions of The plaintiff examined his witneſſes, de bent offs, in Mit 

witneſſes exa- yacation, and in Hilary term following, the defendant put it 

| ied ens his anſwer ; and five weeks afterwards, hefote any replication 


— 2 filed, or examination in chief, the witneſſes died ; and it wa 


: 


trial at hay, moved that this depoſition might be read; and it whs likewiſe | 


rayed that it might be made uſe of at law, (although by gb 
rict rules of the common law, no depoſitions of witneſs 
taken de bene 7. or before iſſue joined, can be read or given in 
evidence) an that the defendant might be ordered not to op 
ſe the reading of it at the trial there, which my Lord Ke 
eld reaſonable, for that otherwiſe an examination, ae beech 
would be to no purpoſe. 1 Vern. 331. 3 


The proceed If the witneſs lives till he can be examined in chief, he 
ings to publiſh muſt be examined over again, as othet witneſſes in chief are; 
the depoſitions put if he dies in the mean time, ® then the patty, fot who 
if the witneſs, benefit he was examined, _ (proper notice being firſt piven 
dies; before he to the oppoſite attorney) apply by his counſel for liberty th 
could be en- publiſh the depoſitions, and if the death of th witnels be ful 
* iel. Peienily proved, and if it appears that he died before the time 

* 628 he could be examined in chief, the court will chereupoti mak 

, an order, not only to publiſh his depoſitions, bit to read bim 
as awitnels at the hearing, ſaving exceptions. | 


7 P 


Or before he If the wicneſs beyond ſea, be not returned, there maſt be 
return from an affidavit of it ; and that the party hath not heard from him 
«broad. of ſuch a time, and that he doth not know whether he be lis 
© '- ingor dead; and in this cafe there will be the like order, a 
in the caſe of the witneſs who died before he could be examined 


in chief. 2 Barn, 305. | 
i ies 1 "y T 3 0 « ++ | | 54 10 
on bills taken For the method of examining witneſſes de bene eſſe, on bill 
a confeſſed, taken as confeſſed, in cauſes heard upon. ſequeſtrations, and 
Plainziff may the proceedings thereon, purſuant to the ſtatute, 7 Geo. 2. Ch. 
— For £ 14, ſee the proceedings on ſuch hearings, under Title Hearing. 
. 5 Littn 


* Cre. Cha. 38%. 3 Loft 167. And Fer ſeems that if ſuch depoſit 

ons oe bene , upon a bill to perpetuate the teſtimony of witneſſes, hen 
there is 3 joined, on the death of the witneſs, may be read in efideacs 
Carib. 2 5. ; , 4 { | \ 
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A EETTER MISSIVE is an epifite directed from the court 
to the defendant, being a peer, or a privy counſellor, 
requ 


iring him to retain an attorney of the court ro appe 
for him at a certain day therein limited. And it is made re- 


turnable, either on one of the return days in term, or at a 


certain day in term, or in the four days after Eaſler term, or 
in the eight days after any other term; and it is to be dated 


in term, or in the four or eight days after term, to be 


ſigned by two of the barons at leaft, of which the chief barun 


5 | , ; ..A 
By the rule, /ubpe@nas upon letter miſſive are to 
x aal, Fes of the r of the letter ® miſfive, 


* 


When the practice was introduced of ſending a letter to a peer 


inſlead of a ſulpæna, nom conſiati Mr. Selen Tays, 6 vol. 7543, 
f . 95 


that it was the courſe in the Star Cham 0 to pray 
ſuch a letter in a bill againſt a peer; bly that practice being 
begun in the Star Chamber, on the erection of that court, towards 
the end of Henry the eighth's reign, might be afterwards followed 
in courts of equity, No mention of any proceſs bur a ſubpena is 
made in the year books, or Doctor and Student ; but in the V 
Symb, S. 21, it is taken notice of as the courſe in Chancery. 36 


Ex. See Compns, 675. 


4 It has been practiſed, theſe many ears, to iſſue letters miſſive, 
and the /ubpanas at the ſame time, only the /ubpere is made re- 


* * 
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Yo ned of 


> 
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* We. 
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* 
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I ec nit ; ( 
what, aw gd | 
to be teſted, | 
returned, = 


Sd - + 


RULE. 
Subpeena if no 


turnable at a day after the return of the letter nnffive ; but this al- 


.teration ſeems ſomewhat extraordinary, for the letter miſſive * 


founded on a reſpect which is thought due to the peerage engaged 
publick affairs, {4nd who are ever ſuppoſed to be more attentive to 
the ſummons of juſtice than men of ower degree, that they ſhould 
have notice before the ordinary proceſs iſſued againſt them; and it 
isſo expreſſed in the letter miſſive ; M hich is not the caſe, 4 they are 
ſecred with a ſubpœna at the ſame tims that the letter miſſſve is de- 
livered to them; and yet it is agreeable to che practice in Chancery. 
And in the caſe of the adminiſtrator of l again te 


earl of Wandesford, Trinity term 1959, it was determined; on 


conſideration of the court, that n the old rule was, 
that the ſubpæna was fo be firſt ſerved, and that upon affida vit 
thereof, the letter miſſive only could iſſue; yet as the practice for 
many years has been otherwiſe, and as the inconveniencies might 'bg 
extremely great from the delay, efpecially in caſes of in junctions to 
op proceedings, at law, where, if the Pſa wy be at a great 
dif ance from Dublin, or ould not pay the due regard to the com- 
pliment, or even from the delay which muſt be of courſe, if t 
ſule de purſued, a-man way unjuſtly de deprived of his liberty for 
a hole long vacation; and this for the fake of preciſgyele, 321 
| TM EE A Ig 


* 


1 


r * WY * 


I ths 
14 - RO 
- 


95 's res th 1 885 Letter Mi ue. e Wins | 
2 re 3 ah.” <4 W bf | „ 64 R * 
63 %ꝙ%f9³ N This letter is but a * compliment, and not proceſs to found 
This letter a proceedings upon; and the peer may appear, or, not appear at 
compliment. the return thereof, as he pleaſes ; for, by the 4th general 
ANI. rule, be bas four days after the return of the fubpirns to Appen, 
n and four days more to anſwer before any compulſory f 
— an- ings can be had againft him. And note, the letter itſelſ it t 

er be delivered to the peer, but it will be proper to keep a. 
How the letter thereof, in order to draw an dri ſervice thereon) if 

= * deliver- ſhould be necellary. n keg N ; 


; 
** 5 * 
7 


: 


A copy of r alſo to be ſerved with an atteſted copy of the | 
bill to be alſo bill, if the defendant doth net appear within the time | 
ſerved — | before mentioned, then, upon certificate thereof, and of the 
3 * ir time the bill was filed, and upon an affidavit of the ſervice af . 
tha pes ano © it the letter miſſive and fubpeena, and of having delivered an at- 
not appear, &c. teſted copy of the bill to the defendant, the plaintiff 3 courſe! 
* 632 may more that ® a + ſequeſtration may iſſue againſt the de 

> PD 2 being a peer, if he does not appear and anſwer, by 
tthe time that proceſs to a ſequeſtration might iſſue-againft's f 
eee not intitled to privilege, and the court will make an 6 
order ſor that pur — — is to Wepa 
defendant ; and i 1 to. appear, proceſa ſh ; 

iſſue purſuant tothe order. mY * 

2 „„ . n bf" wt FORE . f 
or if he appears, 80 likewiſe, if the defendant appears, but afterwards ne- c 
and neglects to 2 to anſwer in time, the court, upon motion of counſel 

. or the plaintiff, will make the ſame order, upon producing 
a certificate of the appearance, and that no anſwer is filed WY 
For the further proceedings, ſee Title Privileged Perſons and e 
Bills taken pro Confeſſo. ee ee ee e 1 
e BR. bets i: iy | i 
The ( 


rigid nicety in a meer owe of compliment; the court therefore: 
* thought it more for the publick conyenience (far worthier of oonſ - 
deration) to yogle® the rule, and to cha nd,, and cl 
cially as the officers of the court, and ſevaral n -eattidionern 
clared it had been ſo theſe thirty years: It js true, in the law fide of 
; this cow t, the proceedings. are agreeable to the old rule here, but 
1 _ I the ſame inconveniencies'cahnot attend it there; and ſo it is in the 
"Chancery in England,” Sig Her, Can. Prad. 51. | 


» The citation' at che canon law was two-fold, werbalis, which 
was not ip writing. gr per nuncium, but if the deponent was pen 


_ Hiu/tris, iin, the citation'was to be in writing, as it wi 
the molt apes ul manner of application, i | | 


+ Heretofore on the default of the defendguit, being 4 peer, it 

' appearing, or anſwering, it was uſual, according to the 4th genen 
rule, to move for a fine; and when a ſecond fine was impoſed, u 
baye an attachment pop motion, and after that, all the other p 
celg of contempt to ifſue of courſe ; but this method of proceed 

das been diſuſe for ſome time, and the preſent practice ſubſtitued 
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Letts Miſfve 


The une incl ben Mile, abb e What perſons. 
and mo nſellors, ſo are 'dutcheſſes, counteſſes arid ba- are intitled t 
e 2s though they marry under degree of ger woos 
the woman obtain$ nobility by the * marriage 
and after his death marry under.degree of nobility, 
the dignity of her firſt marriage, and is not to be ſerved with 
a letter miſſive. F | 

pa. 15, Ke. and 85, &c. | 33 


in the Chancery in E land, if a e tile n Kalle x 
to appear upon — of Caper and . no 


ace, the court, on motion, grant a ſequeſtration, unleſs thereon in the || 


cauſe in eight days after perſonal ſervice ; and if no cauſe is —— 
then ſhewn, the equeſtration is made abſolute. 2 * m 
Frack. Vol. 1. 317. And it is faid, that it is by 


out an attachment to ground a ſ — 
is not to be executed. a 


Zut e eee 3 
but hath loft her privilege by marrying a commoner, ſhall be againſt 
ſerved with proceſs as a common and ſhall neglect or man who was & 
1 r thereto, in ſuch manner as ſhe was intitled hue aſk 


os r — by 
II" without . the court, u — 8 


i= at prpſe e K EX 
1730- OY 2 


in 


This may be a * e 
eourt, but w pop omg 


is againſt him, it ſeems moſt proper to 
it by proceſs of the crown, by letter 
(myns, 676. See Title — _— 


| | 1 r r NON >» We 995 75 870 Wks bf G : * ee N 
Wat Rights, Aduns, un Demands Wi" 
Lee dernen in, or out of the Statue MM” 

— 1 


age 
| | poet | 1 ; k . 28 2 , brig 
What fits ars JD the 1oth Che. 1ſt. Seſſ. zd. Ch, 6, all actions upon act 


limited by the the caſe, other than for ſlander, actions of account (other 
, and then what eendern merchandiſe, between merchant and mer- } 
nt nor. chan) actions of treſpaſs, guar c/auſum:fregit, debt upon lend- i 
Mg or contract, wirhout {pecialty, for arrearages of rent, for tiq 
© *  * eletinue, trover, roplevin, ſhell be -commencet{ [within (fix and 
Rights vel. ears aſter the cauſe af action, and not after. But che right aſks 
+ — of infants, Femercoverts, ann cumpas mentis, perſons impriſoned, aga 
or beyond fea, is ſaved; ſo that they commence their ſuits ftat 
within the time above limited, after their imperfecliom Vn 
*6 5 “removed; provided, that if in any ſuch actions, judgment is te | 
$646 ; this i and the ſame is reverſed for errot; or 
| whihtff may Af n verdict paſs ſor him, and upon motion in arteſt of judg- þ 
animetite a ment, it is given againſt him; orf the defendant is outlawed plai 
N vewadun iin theiſuit, and does aſter reverſe the outlawry; in theſe eaſes and 
within "year the plaimiff, his deirs,  &c. may commence a new -aftion vant 


. 


— — within a. year, and not aſter. | JI 
Meet aße, or un putlawry reverſed. | - 

/ 99 7 iin nne {! 
(a. 


' Plaintiff's right And by 6 Ann. Ch. 10, the plaintiff's right is as much ſaved, 
ſaved, when the yhen the deſendant is beyond ſea; as if he were ſo himſelf; 

— be⸗ - 065 we Ate s his action within ſuch time after his return, 
ge, e z lime by the aforeſaid Rarure, 10 Cha. 1." Ch. 6. 


Debt on fpecial- And by 8 Geo. 1f1. Ch. 4, in ations of debt on-ſpecialties, 
ties, Judgments, judgments, ſtatutes, &c. due twenty years, and no action 
mo commenced in that time for the ſame, nor no intereſt, &. 


paid, the defendant may plead payment in bar. 


Mortgagees = And mortgagees twenty years in poſſeſſion, 192 plead 5 in 
twenty years har to any action, by the perſon intitled to the equity of re- 
Wan demption. N 2 | | | 


Limitation of And, by the ſaid ſtatute, all perſons not already barred, 
| ſuits for reco- claiming any eſtate, &c. or incumbrance on any lands, &c. 
Very of lands, got being in poſſeſſion for twenty years “ by themſelyes, or 
;  PFIncumnbrances thoſe under whom they claim, and not commencing an action 

ary” 6 for the ſame before the 12th of September, '1726, are for ever 


Rihtz ſaved. But in this act there is a ſaving for perſons who ſhall com- 
* mence an action in five years after the title accruing. 


„ | | : And 


I f TY o ** 
os * ** * 
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: 
N 


Laue, Kr. 


Ant th right of infants, feme — non e nentir, per Ibidem. _ 
fans impriſoned and beyond ſea, and their legal repreſentatives 
is ſaved, ſo — they'd commenced their ſuits within the time 
above limited, after their — are remoy ec. 


. He hos 
L much barred by the ſtatute of limitations from from an account 
bringing a bill for an account of profits, as he is from an of 2 by 


&ion of account at co d. Ba In Glaze: * $2.1 
= agen 


pon 
ther 

ner- A legacy is not within the ature of imitations and there Lega — 4 
nd. is this difference between debts and legacies, as to their an- Within the ſta-· 
tor tiquity, legacies always appear upon the face of the will ; tute of u. 
u and fo an executor knows what he ought to pay, without being Yous, 3 * 
gh. aſked or told: But for debts, and other ormant demands, . 
ned, 


againſt which he cannot provide without notice, there the 2 

— had reaſon to limit ou time. 1 Fern. 256. Sed vide *2 £0" f 
Ven. 21, where, after a great length of time, a r t 1 
be preſumed to be paid. | 


or Ps b, 

10p- And no length of time will bins a Hand i in-equity, 1 a 1 fri bs. 

— plaintiff, after ſix years, is intitled to a diſcovery of a fraud ; to he Nen 4 
and where there is a plain fraud, -the plaintiff may take ad- law, 4 * A 


vantage of it at law. Talbot's Rep. 63. Moſeley's = 18. 245: 
Mal. fol. Rep. in Canc. 14. 266. 


A truſt is not within the ſtatute of * 3 Equ. A 15 r 
— 2 


5 1 


Ca. 303. 2 Williams Rep. 145. 374- 
The pling exhibited £ bill to have an 1 account of money . 


155 received by the defendant from his father, (whoſe pen | 

7 was,) who gave it to compound for his eſtate, { uefte of 
5 far delinquency at e he it e e 
mw ingly, the court,declaring it a t ore not within 
hon 9 5 


the ſtatute of limitations. 3. . between Sheldon 
and Weldman, 1 Ch, (4.2 


? 


So, where lady Hollis ond rool. and in the note, which was us warn. \ 
ziven for it, mention was made that it ſhould be dif] 
35 ſhe ſhould direct; and a bill being exhibited for it, — 

couft held it a depofitum or truſt, and —— payment of it, 
tho otherwiſe it was barred * by the ſtature of * * * 


red, 1 

&c. : 8 345. F i 

, or 

Ton The plaintiff, who was . and executor — chief 17 23 Nor . 


Hah, who was made chief juſtice at Oæen, during th 

ference between the king . parliament (But never ſat in 
Veftminſler- Hall) exhibires ill ef the defendanrs” pro- 
an of the X. F. at TEE time, to have an account of 
fhe money, &c. received b them a at that time virrute cn; to 
_ the defendants pl the ſtatute of Hmitations; dur, 


upon 
"i 

# -» 
F - 


| kim, de 3 
n argument, Hs een 3300 A 
Ec = Henley, and j6 Be ey - 


. Rep. 8. 8. 9 "0 * 4 +3 lik 
A . py * — 10 
a, 23 7 


? 1 Tube. dumme of limitations i is no ; via in bar to an open « 
| or bpeni, current account. Pack. ' 1687, between Scudmore, and . 
Vo — | ws, 0 1 Fern, 456. But accounts ſtated between merchant 2 mers 
2 _ eee ee ſtatute 8g, 90. 2 Saund. 124. ou 


ta oe. 


bill in 8 Where a bill in equity: abates by 3 if the executor | 
& by adminiftrator will not revive within ſix years, it is within the 


ty abut 
Hach, executor ſtatute of limitations; but if there be a decree to an accoun, 


9 and the ſuit irewards abates by death, and the executx 
" years, or he 1 not revive within ſix . this is pot within the ſlajute, | 
barred by 1 Williams 742. 

the ſtatute, E 

| pot after n deres te in ernst. 0 
639 ; Ke 
- Wherethe time - ln the cafeof Fa 00 lng; Bp 245; it va the 
begins againſb a ſaid, that it was refaived by the maſter of the rolls, and a be | 
— „ — firmed on an appeal to lord Macclesfield, that where the tim hl 
1 begins to run againſt a creditor in the life time of the as tha 
end f gock ceſtor, or teltator, it goes on as to his executor or heir. It 0 

to the executor i the 


The arte of ., Andin the ſame caſe it was ſaid, that it has how reſolyed, 8 
| Iimitatiohs ex- that the ſtatute of limitations will extend to attornies * due 
ious kj attor- though they are things done of record. i 
| Where there ls 1 ow be r againſt OW. the pint mY * 
5 a ng his aclion, he —— prejudic atute Bid 
debe the ft limilagions, nor | Ra any nas in uch be impated to # 
— mg. itn: oy 
prejudice. 
it a dan pend- - 1. a man ſues in 8 and, * the fair there, the 
3 ſtatute of limitations attaches on his demand, and his bill i 
will prevent the aſterwards diſmiſſed, the matter being properly determinable 
; gt common law ; in ſach caſe the court will preſerve the plain 
bring pl — tiff 's right and will not ſuffer the ſtatute to be pleaded in bar 
Bt lay,” to his demand. 1 Vent. 73. Sed wide 2Ch. Ca. _ E contre, 
: kts wings it is ſaid, if * a ſuit be in Chancery for a debt for ren, 
; by leaſe, - parol, or ſimple contract, and beginneth within time 
5 and is diſmiſſed after the time of limitation Bl do 
| the court- will. not order the defendant to take an advantage vc. 
of the ſtatute of limitations: But if in ſuch caſe, the pam jor, 
be ſtayed by act of the court, as by injunc tion,. &c. it is othet 
«me hs act of the court ſh x gre 8 
e eaſe of demurrers at common law, 5 that 


5 N n 


mitatio 
like 


Where Rights, Aftions, or Demands, once barred” by + 

the Statute of Lymitations,” may be revived and ett 

3 bop kts 9 e 

I a man has a debt due to him by note, or book debt, and A debtor who 

has made no demand of it for ſix yeats, ſo that he is barr'd Pnnnes an ns, 
by the ſtatute of limitations; yet if the debtor after the fix News- » 
ears, puts out an advertiſement in the Gazette, or any other that + pen 3 
News: per, that all perſons who have any debts owing to due from him 
them from him may apply to ſuch a place, and that they ſhall = 'Y 
be paid; this“ (tho) general and may be intended of legal ſub- 14 fo Rn 
fiſling debts only) yet amounts to ſuch an acknowledgment of ſhall be paid... = 
that debt which was barred, as will revive the right and bring „ g 41 ; 
it out of the ſtatute again. Preted. in Chanc. 38 5. Quær. if in N 
the advertiſement it been ſaid lawful debts. 9 


$0 if in that caſe, the debtor had made his will and thereby Ir one by will 
directed, that all his debts ſhould be paid, or made any wrt dire&s that his 


riſion for his debts in general; this likewiſe would revive ſuch debts ſhall be.” 
a debt, and bring it out of the ſtatute, ſo that his executors * 8 
would be liable to the payment of that debt amongſt the reſt. 2 a4 2 
ſhidem. Sed Quær. vid. Moſeley's Rep. 245, where the teftator payment; he 
made his will, (inter al.) in theſe words, All che reſt and A revives _ 
relidue of my eſtate, after payment of my debts and funeral „ we. 
expences, | give to my executors, &c.” and on the ſtatute — — 

being vleaded to a bill filed by acreditor in this caſe, it was ſaid cytors' Hable. 

that theſe words in a will, are no more than words of courſe, * © 

and what the law ſays. Where the lands are indeed deviſed 

to executors in truft to pay debts, the teſtator creates/a-new © © 

fund, and the nature of the debts are altered, and they are 

to be paid equally. 2 Yern. 141. Gofton againſt Mill; and 

rel rr = follow i _ will ——_—— IX 

ts, or “ prevent the executors ing other cre» 

Uitors, and BE — them ww y debts, that to — otherwiſe 642 

would be a dewaſlavit ; but 1 M lands are deviſed, no credi- 


jor can complain becauſe a new fund is created. Sed vide ff. 


So, if after the fix years the debtor, upon application for A promiſe to - 
that particular debt, acknowledges and promiſes payment (for 2 — 3 
by the atute, ſufficient to maintain an aſſumpſit; ae: oops wank. | A 

| a. | : 


- 


1 lands deviſes If a man owing a debt by ſimple contract, . 


vive a debt bar- guy remains; the ſtatute hath not “ extinguiſhed that 


fk it RO . 
= * RR 
9 5 
* 


Li, tation | f, E L 
2 bare Jae e dr hag been ruled not ſyicien) 
0 


revives the debt, and brings it out of the ſtatute f des * 
dhe note itſelf as pt firſt but an evidence of the debt, fo thy 
deing barred, this acknowledgment and promiſe” is a ny 
'-  gevidence of the debt, and being proved, will maintain an 
. efſumpfit for recovery of it 3 and it was agreed that a liue 
matter would bring a debt out of the ſtatute, being to reflow 

a right. Preced. in. Ch. 386, between Andrews and Brown, 


the 

in truſt 5 pay ſtatute of limitations, deviſes lands in truſt to pay his debt; 
Tante orfub- this tho' barred by the ſtatute, is revived by his will. 2 It 
— by — Lame, 373. And if a man by will 8 Good. ſubjeR his la 
© A tothe paymenc of his debts, debts barred by the ſtatute of |; 

debts, will re- Mitations ſhall be paid; for they are debts in equity, as the 


tho'it 


, red by the fla- hath taken away the remedy. 1 Salk. 154. 278. 2 Vern. 141, 
G. Sed vide Moſeley s Rep. 391. The caſe of Legaſtict againſt Cutz 


% 


9 643 Trin. 1930, where the teſtat6r deviſed his lands to two ent- 
cutors equally to be divided between them, willing them w 
pay his debts ; and to a bill brought by a creditor, the exe 
eutors pleaded theRatute of limitations; and in this caſe low 
chancellor Ming ſaid he knew lord Cowper was of opinion, tha 

where lands were deviſed in-truſt for the payment of debty 
debts barred by the ſtature ſhould be paid; but that to his 
knowledge the lords were of another opinion in the caſe d 
the earl of Sigfyrd. And his lordſhip'ſaid he knew no power 
a court of equity has to controul an act of parliament ; and if 
lands are given to executors for payment of debts, they are a 
much legal aſſeis as the perſonal ate, and that he would na 
under the notion of a truſt ſubvert the Ratute, and that the 
debt had been due to the plaintiff ſince 1,707 ; and his lordſhip 
allowed the plea. een | 


Equity will gt If a man deviſe all the reſt and reſidue of his perſonal eſtate 
2 re after-debrs and legacies paid to J. C. and ſeveral of the creſ 
ar" . tors are barred by the ſtatute of limitations, who notwith 
Fate, ef Jimi- ftanding bring actions againſt the executor, and he reſuſes u. 
rations in bar to | + + nl | 1 hag As TT 
eredizors, in fa- plead the ſtatute, yet ® equity will not. in favour of J. 
rour of a per- to whom the ſurplus is deviſed, compel the executor to plead 
fon who is to the ature; Mich. 1699, between lord Caſtletan and lord Far 


have the reſidue - ey: 2 oF 4 

of ks I rr udged Bac BT, 205. 

efes. ; 4 | 
* 644 


bis , . 2 i | 2 F 9 1 7 n __— * b - * i * 
8 Motions and Notices... 
1 t $0 = * 2 5 | ro . f 0 * 
 n WW MOTION is the requeſt of either party, made ore tems Motion what, 
inte to the court, by his counſel, or attorney N 


y; it is a petition, 
t reduced into writing. Moſeley's Rep. 119. * 85 


By the 51ſt general rule, counſellors and attornies are to . RULE. 


4 : Counſellors and | 
bs; ate motions proper for themſelves, and after a cauſe is ſet- ; _ 

15 a, (hearing counſel on both ſides) no new motion is to be * * 

ands ge to eroſs it; except it be upon new matter, and unleſs property, 

F * y be ſure the matter fo alledged be weighty, and will be ſelves, ind no 

| the © ( 3 new motion, to 


ell proved. 
7 | de made v. 
| a cauſe is ſettled, unleſs it can be well ſu 


* : 
. . 


And by the ſaid rule, when any motion is made, the laſt On all meta- 
der is always to be produced; and any order obtained, with- che laſt order is 
x producing the laſt order, to be void; and the caſt occa- to be produced, 


ned by the neglect, to b paid to the party grieved. 
2 „Aud by the Caid rule, all affidavits, certificates and re- * 645 
15 ns, are to be entered, at leaſt the day before the motion be Affidavite,” or- 


le thereon. ders, and certi- 
5 . |  ficates to be en- 
tered the day before any motion be thereon. 


For the different kinds af motĩons, and in what caſes notice The different ' 
receſſary, and where not, ſee my Prafice of the Law: Side of kinds of moti- 
Exchequer, Vol. 2. 178, &c. _ 925 00s, and whery. 

& notice is neceſ- 


ſary. 
in general, where notice is neceſſary, the motion muſt be Where notice is 


ella e by counſel; and in ſome. caſes, counſel are tomoye where neceſfarg, . the 

cred. e is not requiſſte, as upon petitions for re- hearing, in- — 1 4 to he 

vi. lions upon attachments, injunctions to the party, or at- gel, and 3 

fes u ens ber contempt, againſt the honour or dignity of the caſes where no- 

7 '* wh and for writs of duces tecum, to. bring,deeds or writings tice is not ne- — 

plead re 82 | Ws ceſſary, counſel 4 
muſt move. 


ut where notice is not neceſſary, as in motions of. courſe, The ,matjops 
in ordinary caſes, attornies are admitted to move them: attarpies may 
moſt of the motions made by attornies, are ſuch as ought — 


de entered of courſe in the office. 


motion of courſe, although notice be given of it, and A motion | of 
pough it be grounded on affidavits, cannot be op ed; for courſe cannot be 
ach caſe, it is the office of the court, to examir whether *PPoſed, though 
i” affidavits-be ſufficient, or not. Moſel:y's Rep. 255. Flay Gree 


notice be given. 
When * 646 


% 


Fed how ts When notice is ts be given, it it to be in wing 

drawn and figned by the attorney ; and jt muſt be ſerved upon the ade 

XD. parry, or (which is moſt uſual) on his attorney, and iti 
3 3 


1 


ed two days before the motion is made, that is ty 

muſt be an intervening day, before the motion is made; x 

| tze motion is to be made on Thurſday,, the notice mul 
iven at leaſt on Tueſday ; but it is not good to ſerve a notice 

i — (but on Friday) to move on Monday, Sunday goth 
\ :  reckoneda day, in ſuch caſes, _. GRP ng 


| Noticencegood, ln the caſe of Beff againſt Lecky and others, in this c, 
18 les, it Th Trinity term 1738, it was determined, that by the rule of 


Ard to be ferv- And every notice is regularly to be ſerved before nine de 


ed before nine at night, that the attorney may have time to ſend earl; 
„ a to his client, io enable. him to prepare for his def 
„ and if a notice be ſerved after that hour, it is never lo T 
- + uponby the court, as good notice, or ſervice, if infifted a T% 
pe got the party ſeryed therewith, „ | wv cob 
» 647 * This rule of ſerving notices of motions, y 


* | i ut 

| Notice to re- in all caſes; but as there is no general rule, but aw 
| ceive money vo lies to it, fo there doth in this; for where there nm” 
amt of court, motion for money to be paid out of court, the notice mul 
to be ferved ſerved perſonally, on the adverſe party, unleſs the delend 
„ be out of the kingdom, or if it be difficul, to find him; in wi 
5 and ſuch like caſes, upon affidavit thereof, and upon mal 
q thereon, the court will order the ſervice of the party's i 
3 . 5 place of abode, or his attorney in court, to be 

er vice. > 


Notices what All notices muſt contain every thing the party inten. an: 

V contain. move for, for the court will not ordinarily extend the mint 

© _.yondthe notice; and it is alſo to expreſs, and ſpecify, q 

what foundation the motion is to be grounded, with the di 

| | which it is to be made; and is to bea: date, the day on 
'S Fe it is to be ſerved. oo” = 

No affidavit to Tn the caſe of Archdall againſt Merriſſon, in this court, H 

de ung pet u term 1752, it was mentioned, in the notice of a motion, Wy i 
| eee the motion would be grounded on the pleadings and aaf. 

| the notice. ings in the cauſe, and other reaſons to be offered ; on the 

| tion, the counſel for the party who gave the notice on 

* 643 read an affidavit, which had * been read upon a forme 

9 tion, in the ſame cauſe, but it was objected to by theo 

Affidavit not fide, for that no affidavit was mentioned in the preſent ne or 


' * deemed a pro- and that an affidavit did not come under the word , = 
a. and it was ſo determined by the court, ph. 


. XZ 


** ' 


Ty ks © dh044 We eveat Rn. 3+ © «$4 
. Thted years is Formerly Where two years intereſt was ſworn ts beg 
teren ſworn dus on any mortgage, the court, on motion of counſel, on not 
2 ©; given, ordered the rents of the mortgaged pretniſſes » 
js er the rents Prought into court, to be paid to the plaimiff, in diſchargy 
| Into court to be his debt; but of late they will not do it, but where three wy 
paid tothe intereſt is ſworn due. This rule of courts of equity, is 
plaintiff. ny in wage 5 8 men, and heirs, but al tot 
advantage im who has the inheritance immediate 
him, e 


. * Ne exeat Regnum. 


Ne exeat Regnum, is a writ to reſtrain a perſon from gu 
. Wee ee 
called a ſtate writ, and as ſuch it iſſues, to reſtrain a ſub. 
from going out of the realm, without the king's licence: N bart 
heretofore it is ſaid, it was to be tenderly made uſe of, butu 
it is become the common proceſs of the court. is 


RULE. By the 86th general rule, where any bill is filed in equi 

In what caſes againft any perſon or mes, that have no viſible eflaz] 
zramed. the kingdom, and it ſhall appear by affidavit, that the delen 
| ant abſconds, and is making away his effects, deſigning 
depart the kingdom, whereby the plaintiff in ſuch bill, m 

de in danger to loſe his debt, that in all ſuch caſes, uponq 

lication made by petition to the court, or any of the ban 

ſo herein the ſubſtance of the plaintiff's complaint, is to 

inſerted and ſworn to) and on producing a certificate of 

bill being filed, and no anſwer, an order for iſſuing a writ 

Ne exeat Regnum will be granted upon the grounds aforeſaid. 


* 6 a In the caſe of Fling ex Hall and others in this cn 
Ibidem. Hilary term 1749, a queſtion aroſe, if this court has g ju 

25 diction to grant this writ; on the one hand it was faid, th 

it muſt iſſue from Chancery, that it was formerly a ſtate u 

and iſſued from Chancery in ſtate affairs only, but that the cut 

of Chancery had, in favour of the ſubject, applied it in prone. 

matters between patty and party, as in this court in a cyt 

on an outlawry, the king's prerogative is applied to the bevel 

of the ſubject. But in anſwer to this it was urged, that | 

writ is neceſſary in this court, for carrying on and tranſacW 

the buſitieſs of it, and as it had been always granted, wt 

properly applied for, as appeared by ſeveral precedents 

\ d to the court, and no inftance appearing of its ham 


n ever refuſed, they ſaw no reaſon for altering the praci 


Ga 


Ade writ crime by The. 1 il 
FEEL 11th 7 1744 Tele againſt == 
un, 11th ebruary_ 1745; and | Barnet N 

allace 145 June 1748. | 


n Cs 24 Inft. 556; i it is ſaid, 4 5 #a extat IPL Wide. 
by the king's w under the great eal, or by nd. 
ent under the privy ſeal, or under the [c 77 ; for in (pic 
ifs the ſubject ou phi cot tak FE as wel 985 op privy ſeal 3 
gd ligne, as of the ea 7 1 is but HEE * 653 | 
r 


the 14 . ment, ro noth ning patlerh from hi 
ue. un 


In the caſe of 1 Cormucl againſt M Clurcan in this court in Ibidem. 


ofer term 1728, a Ne exeat Regnum was granted, upon an affi- 
wit that the defendant thcteatè ned to lea this ä 


And this writ is commonly directed to the ſheriff, to cauſe To be direQed 
e defendant to come before him, and give ſafficient ſecurity 2 Re 

at he will not depart the realm without the leave of the 23 
urt ; and on his refuſal to gtd ſich bail, or ſurety to the : 
eriff, he is to commit him to the next priſon ; and the ſhe- 

fis to make and return a certificate of ſuch. "EY to the 

rt, 


wh uſually name the lj e um for which the bond for The ſecurity to 
kg ee 7 to the writ be, and.it Is to be inſerted be given by the 
the n order, and 40 in the body of the writ g 

u generally the penalty is double ſuch fum. 


ou, be iſcharged, bur of late * the entered into by 
ed to give ſecurity to abide the order on 7<<ognizance is 
ring, before the court will iſcharge the writ ; which ſe- ay 
1 1s 1 y recognizance before the Lord Chief Baron, $4 . 


dah er ſecurities are, and is in the penalry of what is 
or due. 


Il anſwer, the w it 
ny hath been No 


But if the desendant can Fatisfy the court by anſwer Fs __ Sis Gefen 

perwiſe, that he hath no deſign of leaving the. kingdom — 

xis indebted to the plaintiff, + he may give notice, and bimſ 

Ar 2 by counſel that the Ne exeat m may be Garged. 
harged f and upon hearing counſel on 45 ſides, the court 

either diſcharge, or continue it, as they ſee reaſon. 


Not, ithath been held an abuſe of this proceſs to break open n k tn ute uf 
mn, and to take the party in bed; but yet the court for this this precem to 
e would not order him to be fer at liberty. See Nad. Reg. — hs 
* 250, 251, 253. court | ch t et 

the party at li- 

A ſoli- kerry y 


It was formerly thou ought, hat pon the party's putting, in a Security to be | 


". 
* + 
: 4 
* 
* 
* | | 
x 
* * 1 


n F 
A * 


A Ne exeat A ſolicitor's bill being taxed, and reported overpaid 
' , Regnum grant. pounds, the client, on i and affidavit of his . 
6 1 cho“ no bill to go beyond ſea, had a Ne exeat Regnum, tho there wat no hill 
. in court whereon to ground this writ, - Preced. in Can. 191 
That this writ is grantable at the ſuit of a private  perſot 
* 655 lies for a private matter without * a bill. Vt 1 Ch. Ca, 6 
' 2 Ch. Rep. 19. Fitz. Nat. Brev. B55. | 


A ſecurity ina Af in a Ne exeat Regnum was refuſed to be diſcharge 
| Ne exeat Reg- after the defendant had anſwered, even after a decree again 

num refuſed to the defendant, and commitment for 19,000]. decreed again 
2 : him; for if (as it was urged) there was no danger of the 
Pra fendant's going beyond 3 in priſon) then the ſury 
for 19,0001. de» was in no danger. Chanc. Prec. 230. | 


Orders. 


II is not intended under this head, to treat of the per 

1 and ſtanding orders of the court; nor of ſuch orders az 

made on hearings, called decretal orders; but the orders het 

intended are chiefly interlocutory orders, which are, all ord 
made in the cauſe antecedent to the definitive ſentence. 

Title Bill of Rewjew. | 


Interlocutory And here it is to be obſerved, that there are many occalot 
orders what. intervening in a cauſe which require motions or petitions! 
ſet them right; now ſuch directions as are given by the co 
on ſuch motions or petitions are commonly called interlocu 
| * 6 56 orders; and thoſe * orders are of ſeveral kinds, and are eiche 
ü of courſe, or ſpecial: Sometimes they relate to the proſe! 
| ing or carrying on of a cauſe, and ſometimes they are touck 
ſs, &c. At other times, they are founded on the ai 
ing rules of the court, and upon the particular circumſiane 
of the caſe, and are made upon the application of ſome 
ſon either plaintiff or defendant intereſted in, or affected! 
the cauſe. When they are made upon hearing counſel ond 
ſides, regard is always had to the general rules of the cou 
Orders by con- but when they are made by conſent of parties, they are ©. 
ſent often out of out of the general rules, or courſe of the court; in * 
. 3 caſes, the 2 reaſons moving the court to vary from i 
or courſe o : 8 | 
OS Tae mae rules, -are s expreſled in ſuch order. 
otherwiſe, Wn” ; 


o 


Orders. 
All orders muſt be pronounced in court, and drawn up by Of drawing up _ 
ke regiſter from his minutes taken in court ; of which minutes ſpect _— 
the attorney in court, or agent of each fide 14 have a copy —— day te 
in order to be informed of any thing that is ſpecial therein. tken by each 
And if in ſpecial caſes any difficulty or doubt ariſes in the party, and if 
minutes, the parties may attend the regiſter about explaining any difficulty or 
hem; and if by this means they cannot be ſettled to the ſa- —_ ariſes 3 
üsfaclion of the parties, the court may be applied to by coun- * 8 
ſel to explain or amend them. And the court * will order the 505 5 3 
regiſter and all parties to attend by their counſel thereon ;- and will rectify it. 
the court will then make ſuch order about rectifying the mi- * 657 
wtes as they ſhall ſee cauſe. | es 


* - > 


Ty 


But with reſpect to orders of courſe, or ſuch orders as are en 
pt in ſpecial caſes, there is no occaſion to take a copy of the 
minutes, &c. * 


When an order is to be drawn up, the attorney for the party Of drawing up, 
zho is to have it, is to leave with the regiſter the notice, Jaft paſſing, entring 
der (if any) and the brief, or other proper inſtructions; and . n 
from theſe, and his minutes, he draws the order; and when 

tis properly ſettled, it is to be atteſted by the. chief remem- 

brancer or his deputy, and then to be entered in the book of 

orders, after which and not before, regularly, it may be ſerved 

inthe other ſide ; for all orders muſt be paſſed and entered be- 

dre allowed or ſerved. And if either party expects any uſe 

jr benefit by an order, it muſt be firſt drawn up, paſſed, and 

mered in this manner. 4 | ; 

The regiſter is to take down all minutes truly; and in ſpe- The regiſter to 
ul caſes, and upon hearings, they are uſually, ſo ſoon as read over in 
pronounced, read over by him in court: And if any order be _ - — — 
Irawn up contrary to the directions of the“ court, (which — . 
ery rarely happens) they will, upon motion as aforeſaid, ap- * 6 58 

0 a day for both ſides to attend with the officer to ſer it 

Ks 


By the 5iſt rule, pars, when any motion is made, the laſt RULE: 
der is always to be produced, and any order obtained with- 8 
wt producing the laſt order to be void, and the coſts occaſion- __ 


by the neglect, to be paid to the party grie vet. — fd 


The officer in drawing 5 ſuch orders, always mentions the And in draw- 
ext precedent order, in which great care ought to be taken ing uf © orders, 


lat it be a : . the laſt order is 
4 au va Ly and ruly —_ | ” a miſtake therein ſhould gen ur recite 


After orders are entered, they may not only be altered, but Orders nay be 
en diſcharged on good 8 by ſpecial direction of the . 82 of 4 
art; and when a party moves to diſcharge an order, he muſt — * 

me it drawn up ready to be produced to the cqurt. - Sy Ms 


Vor. II. G A mo- 


Orders. 


ing or- A motion to make an order wk, abſolute, is not to he made 


* 
ders niſi, . until after the day given to ſhew cauſe; and u this motion, 


T 

OY an affidavit muſt be produced of the ſervice of the order, and orde 

242 A certificare 8 OE of - caufe being ſhewn to the the 
659 Contrary, and ® then, if upon the motion no cauſe, is ſh 

x 659 the court makes it abſolut 9 N N ws ws v 


: 5 WG 5 *s ; the 
The method to The uſual way of ſerving an order, (except where perſonal Ed. 
be obſerved in ſervice is requiſite, or directed by the court) is by giving a 
ſerving orders. copy thereof to the attorney for the oppoſite party any where, 0 
at the ſame time ſhewing him the original order atteſted u conl 
aforeſaid, or it may be ſerved by delivering atrue copy theredt cour 
5 _ ook 8 489 Fea to his wife, _ — ervant, or any! 
child, above the age of ſixteen „ at his dwelling houſe canr 
bo bene 1 Ng — 75 * n 


In what caſes As to contempts for diſobedience of an order, the pany 
they may or muſt generally be ſerved with the order, before it can be V 
l dieemed a contempt for not obeying it: But if the party wa fhy 
| actually preſent in court when the order was pronounced, or agal 

if he be a ſervant or miniſter of the court, upon whom the rept 
order is made, as an attorney, Ec. it may be otherwiſe; be. to ſe 
cauſe he is ſup to be preſent, and to know what paſſed in WW ur 
court. And if the fault be againſt a ſtanding order of the But 
court, there needs no notice of it. Prad. Reg. 102, But it is iy 
the better way to ſerve the order. * 


A fubmiſjon to By the fiatute 10th:-H#illiew 34. Gf) ad. Ech 14th! u bib 
an award may miſſion to an award may be made an order of this court, 
e r producing to the court an affidavit of the perfe&tion 


der of court. 


83 


— 


The office: fees For every order, unleſs cauſe, the fee to the office is a 6d. der 
for conditional and for every abſolute order 38. 6d. unleſs it be long; if it be, bein 
and abloke or- it is computed by the ſheet, and for every ſheet the officer hu ord 


ſix pence. : rede 

SIS : | | ente 
No order on an The officer is not to draw up, or fign any order grounded gat 
affidavit to be upon an affidavit, unleſs it be firſt filed. 6 Hae iſſue 
ſigned till affi- | | ſet 
davit be filed. 1 


An attorney  Anattorney's aſſent to an interlocutory order may bind, bu 
may aſſent to not to a reference finally to determine. 1 Ch. Ca. 87. 
An interlocutory 5 


order, but not to à reference finally to determine. 


4 perſon may If one is brought into court to anſwer the breach of an 
be brought into order, if within the ur he ſhall anſwer upon interrogato- 
— anſwer ries without a bill: But if after the year a bill ought to be 
222 '* filed to ſer forth the breach. Danv. 776. 1 Har. Ch, Pra8. A 
the breach Edi. 188, fn » 

an order within ; 
© year, but after the breach to be ſet ſord by bill. 


The 


A 


& 


* 
* 
. 
- 


The court gave leave to rectify a miſtake in the title of an Amiſtakeio the 
order, tho againſt a ſurety. that gave a recognizance to abide title of an order 


+». * os p amended, thoꝰ 
FA LE Tan A 
Where one party obtains'zn ordet, the other party may uſe If one party ob 
de lame ® without motion. 2 Har: Ci. Rad. $41. 2d. tains an oft. 

5 8 e uſe it of courſe, 


* nee 361; 35 e nee aac 6 | 
c os ee Gs Or ea 
walent_of the parties, or their attarnies in court; but che ſent or agree- 
court generally aſks what they are for, or whether there be mentof the par- 
uyinfant or feme cover? in the caſe, for if there be, the court 10 bndg 
cannot make the agreement or nt of the parties an order infant or r Jha 
of the court, becauſe no infant or feme covert can be bound covert. 


hereby. ; 


Where by an order of this court a party is to ſhew cauſe Moving to ſhew . 
why an attachment or other matters ſhould not be awarded cauſe againſt an 
zzanft him, and that ſuck order has been irregularly or ſur- 2 — — 
retitiouſly obtained ; in ſuch caſe, he is to apply by counſel —.— . 
to ſet aſide the order, and not to ſhew cauſe againſt it, for the mitted; the 
court will not knowingly ſuffer an improper order to fland: motion muſt be 
But if the party comes to ſhew cauſe, he admits the regula- to ſet it aſide. 


i of the oder, and' mult be determined by the merits of 


In the caſe of Thomas gainſt Place, in this court, Michaelmas Orders how to 


ſendants, who were in contempt for not anſwering, ; a motion ſeveral defen- 
was made to ſer aſide the commiſſion gr Ss for that — . 
there was *® no order to ſuppert it, the parties in contempt proceſs of con- 
being only made parties to the order, ſo that it was not an tempt againſt | 
order in the cauſe; and for this reaſon, the commiſſion of ſome of the de- 
rebellion was ſet aſide, altho' it appeared, that the officer who = a 
enters the rules, only makes thoſe defendants in the rule, 2 
* whom the proceſs iſſues, and that the proceſs can only 
ue againſt thoſe, and that the parties to the cauſe are not 

ſet forth in the attachment, and that this was the conſtant 

courſe : But the court ſaid, that this was an improper-way of 

entering the rule, that in the title of the cauſe, it ought to be 

* the parties in contempt, and others; but in the body 

A the rule, the proceſs ſhould be only ordered againſt the 


perſons in contempt. 2 


"Ga. "a" 


. - $ 


* 663, 


Quantu 


N * 2 . 0 rder. 


Proceedings 


thereon. 


/ 
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not to be ſettled but by a jury, and the defendant anfwers val 


thereto, and plead the general iſſue, and admit of all matten 
of form, ſo that a trial may be had, by a jury of the tity or 


' Where the trial is to be, is ordered to return the grand panel of 
the freeholders to the chief remembrancer of this court, who 


or witneſſes who by reaſon of death, or any other lawfil Mme 
- cauſe, to be made appear by affidavit, cannot attend the trial 


that no rules to plead may be entered thereon, for, by the 


Orders. "3 
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W HEN the court, upon the hearing, doubts- of ſome 

oy mere material in the cauſe, which oftes 
happens, when the proofs relating to ſuch fact are oppol nam 
and contradictory, or uncertain; or where a plaintiff goes 


into a court of equity for damages which are uncertain, ani WW ©" 


conteſts without demurring; in ſuch and the like caſes, the 
court will direct an iſſue at law to try the fact, or the unn 
of the damages as the caſe is, and this is called a leading 

And by this leading order in this court, the plaintiff is or 
dered to commence forthwith a feigned action in the Pleas Side 
of this court, and that the defendant do forthwith appen 


county, where the court ſhall direct the trial to be, on the iſſue 
expreſſed in the order: And the ſheriff of the county or city, 


is defired to ſtrike a jury thereout for the trial of the iſſue; 
and either party are to be at liberty to read and give in evi . der 
dence on the trial, the depoſition or depoſitions of ſuch witnel 


And if a fufficient number of the jurors ſhall not attend the 


trial, the judge before whom the trial is to be had, is by the e b 
order deſired, at the requeſt of either party, to grant a lala hs 
and alſo * to S cl verdict as ſhall be given on the ll + 
And when this order is made out, it is to be ſerved on the er b. 
oppoſite party, and ſettled and ſigned in the ſame manner u th 
other interlocutory or decretal orders are. See Title Darm de pf 


Se. And when it is ſigned by counſel, and attornies on bob ent 
ſicdes, and by the chief remembrancer, it is to be brought u 
the clerk of the Pleas office of this court, to be entered by hin 
in a book which is kept for that purpoſe in his office; and 
77 when it is entered there, he is alſo to atteſt it, for which yc 


pays rs 6d. fees: And it is afterwards to be ſigned by the che 
(Wag whoſe fee is 6s. 8d. 0 > A 


When the leading order is brought to the clerk of the pſeuſi an 
office as aforeſaid, if the defendant has. appeared, the plaitr 
tiff's attorney may at the fame time file his declaration lat ib 
Foot of which he is to write, that it is upon a leading ord 


order, the defendant is to plead to ifſue.] And let him Uh 


— 


Orders. ! 


the defendant's a notice that the declaration is filed, 
nd requeſt him to file his plea forthwith ; and when the plea 

iu filed, he may get a ſhort order drawn up in the chief re- 
membrancer's office for the * ſheriff to return the grand panel 
or bock of freeholders, to the chief remembrancer; E 


= preſence of attornjes' on both ſides, is ro'take-thereout the 
* names of forty-eight perſons, from which each attorney ſhall 

frike out twelve, and the remaining twenty-ſour ſhall de 
* certified by the chief rernembrancer as the jury to h m p-. 
nd WY elled by the ſheriff to try the ce "© 
ny returns the grand panel without requiring to de ſerved 
ich ſuch particular order, and the record is then to be made 
lng up and tried as in caſe. of a ſpecial jury at common law. 

If the attorney for either party ſhall neglect to attend the Ibidem. p 

$ Of officer, he may after ſervice of one ſummons proceed ex parte, | N 
Side N and ſtrike twelve for the attorney, Who makes default. Quer. _. | 
NY When the trial is over, the party in whoſe favour the ver- Ibidem. 
ela, may get a certificate thereof from the judge who tried | © 


the cauſe, and upon motion of his attorney thereon in the 
Equity Side of this court, an order is made to confirm the 
ſame, unleſs cauſe ; and if no cauſe be ſhewn to the contrary 

in four days after ſervice of ſuch order, then the attorney may, 
on producing the order, an affidavit of the ſervice thereof, and 


nar a certificate from the chief remembrancer of no cauſe being 
5 Fr ſhewn, have“ the laſt order made abſolute, and may at the * 666 
* lame time, upon motion, obtain another order that the cauſe 
4 4, may be ſet down to be heard on the certificate of the verdict 

1, the merits, which laſt order is to be ſerved upon the oppo- | 8 
of by lie attorney four days before the day appointed for the hearing. . 


xcluſive of the day on which it is ſerved. 


And upon the hearing, the plaintiff is to produce the order Ibidem, . 


on the hearing, an affidavit of the ſervice thereof, the certificate 1 

ner uf the verdict, and the abſolute order for confirming it: But : 0 
Decree, be plaintiff need not in this caſe ſerve a ſubana to hear judg · 

n boch ent. | | 

ught io ; FF of ( ce, 2 s 8 5 

by ha |! the defendant neglects or refuſes to appear, or plead in Howto proceed 

e ; we, fo that a trial cannot be had purſuant to the order, in in caſe the de- 
ich uch caſe the plaintiff may apply to the court to have the order 1 3 bs, 

he ue newed, and another day appointed for trial, and that. the 8 a JIE 


leſendant may in a ſhort day enter an appearance in the Pleas in time, ſo 
ide of this court, and ma 1 plead 1 day after the — wah, | 

ainiff hath filed his declaration, or that the iſle may be cannot be had 

n as if found againft the defendant, and the court will Purſuant to the 
nale an order for this purpoſe : And if the defendant ſhall * | 
neither caſe again make A Kale upon certificate thereof, and „ 
pon affidavit of the ſervice of this * laſt order, and upon mo- 667 5 
n of counſel thereon” (without notice, ) the'court will make 
, - p the 


C- 


* 


dhe order abſolute, and will procesd in che cauſe a Af che ile 


Lat found againſt the defendant : And note; it in fa 
oy i ply for 4 


. 


e e e ee eee 
3 N PALL time . he j 0 is } 1 1 orally when 
rat ob th antiff has:reaſan.to apprehend that che 88 * 
ped to give delay, and chat it has been granted. * 
| OT edi # ee dn i rc as 118 fel Bot 
| And how if the 6, if the plaimiff aſter the defendant has appeared; "Hoes ny NW =, 
f file his declaration in time, the oourt on Abs of af defen- C 
dant's counſel, on notice duly ſerved, and ôn à certificate of f 
the defendant's appearance, will compel' the plaintiff to file 10 
his declaration in a reaſonable time, or that the iſſue may h . 
taken as found againſt him. See Archidalla againft Mare — 


Trinity 1752. The like in the ſame caſe, Trinity 1754. 


Thidem, And if the declaration be not filed in the time preferi 
4 by che order, the court, on motion of counſel (without bo- 
tice) on an affidavit of the ſervice of the order, and a cerif- 
gt of no declaration filed, will proceed as if the iſſue had 
been found againſt the plaintiff, and make ſuch order in the 
eauſe as ſhell feem meet. e 


* 668 ian iſſue be directed aut of Chancery to be tried, and the 

of party plaintiff in the iſſue gives notice of trial, and does no 
20 ww SE eountermapd it in time, upon motion, the court of Chancey 
a Tin to trial on Will. give colts, and not put the defendant to move the court 
\ iſhedie@ed. of law, where the iſſue is to be tried. 2 Wiullioms, 68. 


* o 
. 


Court of Chan- So on an iſſue being directed out of the court of Chaicey, 
9 after ſuch iſſue made up, it is proper to move the court of 
ry. * IN Chancery for a ſpecial Jury: if the circumſtances of the caſe re- 
ſae is directed, quire it, and the court will grant the fame ; as they did in the 
if requiſite. caſe of the Attorney General and Snow. 2 Williams, Rep 7,1 


* 


Coltont law and When by an order of ie court, proceedings are had a 
alone. lau to tr. Ae, or che Me, the party ſhall have his col 
| at law allowed as well as his coſts in this court. f 


Wherethe court But when this court can determine the matter, it ſhall pot 
* — be an handmaid to other courts, nor beget a ſuit to be endel 
fall not be an Elſewhere: And, therefore, where a trial at law was prelſ 
andpaid to for, whether there was a new publication or not, it was fai 
other.courts. the cauſe muſt properly end here; and where the court ha 
-- --  - aJuriſdiction as to the end, it muſt have likewiſe as to ths 
* 669 means: And if the court“ is fully fatisfied as to the evidenct 
2 they will not ſend it to a trial at law, Treat. of Eg 15. 


2 r. e For an iſſue at law (as has been ſaid before) is a feign 
E . iſue in an ation, upon the caſe, direded by che Clan f 
| tobe dreded. the better informing and guiding the conſcience of the cour 


therefore, no iſſue onght to be directed to try a matter 
25 proved in the cauſe. Didem. "7 3 


* 


80, where the proof of deeds is very plain, it would be Iidera. 


s to direct an iſſue to try the reality of them ; nei- S1dom | „ 
r to direct an iſſue, whether there be a truſt or to try w 


| | Fe TX there be a truſt 
ſpecially where a truſt a s by implication from the | 
We the cake Ibidem, and 152. * Weiß n SIM 


5 * 
5 


And regularly an iſſue ought not to be directed, to try a In what caſes 
tile not alſedged in the plaintiff's bill: Vet, if upon the hear- an iſue mould 
ing, a matter not in iſſue does a . to the court, which or mould not be 
goes to the very right, the court will ſometimes order an iſſue 

u law to try it, and decree thereupon. Ibidew. | 


* 


And iſſues are frequently directed where matters of law are en 
nixed with matters of ſact; becauſe the judges can ot prom of. fa 2 
obe jury, what the law would * be if they ſhould find the —_— 5 

Although in all iſſues, directed by the court of Chancery, When an der 
ther party may apply for leave, x obtain an order for a fr r 
en trial; yet this ſeldom comes to any thing, unleſs the yr | 

doe, before whom the cauſe was tried, certifies his diſfatis- 

25 of 1 r- N it is fit Wa 45 another 15 

chere the party ave another upon payment of 

he coſts of the former trial. 1 8 ee ets 


But flill it is taken as a fundamental rule in equity, that the Rule in equity, _ 

theritance of an heir at law ſhall not be dane dove by one thatan heir Gall 

gle trial: He may have another trial for aſking for; but if down by one 

e ſecond verdict goes againſt him, he will not be intitled to fingle trial, 

third trial for 2 And where verdicts have gone e 
ways, it has always been the wiſdom and 28 of 

e court, to decree e to the majority of theſe ver- 

ets, or elſe there never would be an end of the matter in 

E. And perhaps it may be better to deny another trial, 

an to have the parties in an eternal diſpute. 


es 
| W 8 I e 
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67 Commiſſions of Partition, to aſcertain the 

| 2 bounds of any Lands, adjoining to an 
/ tute 5 Geo. 2d. Chg, 


1 8 | . 4 HEREAS there are erent 3 un rofitable 
whe W and low grounds, over - flow n b ee 
ſea, which — be 2 in, drained, and improved, if th 
ro tnereo 
pod wy was ſettled, and due encouragement given 


v ofitable © „ * . 34 8 

— * where the Nl nected, by he ſtatute 5th Geo. ad. Ch. 9, where any 

property is un- P 1 al l ſeized or poſſeſſed of any lands, adjoining to 

, may de any bog, 'moſs, or lough, or to ground between the flux and 

aſcertained, wp ux of the ſea, and ſhall be defirous to aſcertain the bound 

0 reof with the roprietors of the other lands adjoining to 

Ir bie 2 = the other fi es of the ſame, ſuch perſon may exhibit 1 
4 ngh/h petition in the court of Chancery or Exchequer, agat 

- erhi- the propri f the part o | .. 

bited. ©, 1 4 oprietors of the other part of ſuch bog, &c. or of the 

N ands thereto adjacent, deſiring ſuch bounds to be aſcertained; 

8 2 upon. br by affidavit of ſuch proprietors,” and the 

. 72 1 _ in poſſeſſion, being 3 ſerved with copies 4 
Rds By hes 2 i porting, at leaft thirty days before the time appoin 

e. earing thereof, the court may iſſue a commiſſion toſeyen 

285 - 95 at 0 Xx 12 commiſſioners for which commiſſion the ſame ſees 

affidavit there» . { all be pug. as for a commiſſion to examine witneſſes, re- 

of, a commiſſion quiring uch commiſſioners, or any five or more of them, by 

in 4 _ 2 5 1 of witneſſes upon oath (to be adminiftred by 

El S pawn — em) and by the verdict o twelve men, to be returned, on 

e bug precept of ſuch commiſſioners, by the ſheriff of the coun- 

ty where the lands lie; or if they lie in two counties, then 

one equal moiety of ſuch jury to be returned out of each o 

_ counties, by the ſeveral theriffs thereof, ro enquire and 

| - _— the old bounds of ſuch bog, &c. if there be any 

oy ; but if no ſuch, then to make and aſcertain ſuch reaſon- 

2 1 between the petitioners and the other proprietor 

bs g 5 petition, having regard to the length of the profitable 

and adjoining to ſuch bog, &c. belonging to ſuch ſeveral po 

pal ras; to them, or the major part of them, ſhall ſeem 


oners, &c. may Where a drain is neceſſary to carry off the water from ſuch 

lay out and af- bog, &c. the ſaid commiſſioners, &c. ſhall lay out and aſcer- 

ew drains. tain the ſame, and the length, breadth, and depth thereof, 

* 673 and order? what proportion thereof ſhall be made by the = 
þ , | 4 . i ſev t 


* 


n " LI _— ** 
7 


Commiſſions, &c. | | 
(eral. proprietors, with regard to the benefit that each of 
rl receive thereby; and the ſaid commiſſioners, &c. The commiſfi- 
return, under their hands and ſeals, into the court out overs to make 
of which ſuch commiſſion iſſued, what they have done by vir- * 1 3 
we thereof ; whereupon the court may make ſuch orders for 3 
confirming, altering, or amending ſuch return, or may ſet And the court 
ide the ſame, and iſſue a new commiſſion, as the court ſhall may make or- 
OI oro | 16 they ſhall fe 


If no complaint be made to the court againſt ſuch return, The time for 
within thirty days next after filing thereof, if it be filed in complaining 
em- time, or in the next term-after the filing, if filed in the againſt fuch Fa 
ncation, from thenceforth ſuch return ſhall fland and be con- And when con- 
firmed; and ſuch return, ſo confirmed, &c. and any order grmed, to be 


* made, ſhall bind all parties to the ſaid proceedings, binding to all 


| and all perſons claiming or deriving any eſtate, &c. in or to parties concern- 
© WF the ſaid lands, or any part thereof, 'by, from, or under them, ed, &c, _ 
ng 10 cc either of then. 
© and | | 
wm provided no leſs than twenty-four men be returned, out of No leſs than 
bit an which ſuch jury may be taken, to whom challenges may be twenty-four to 
aint WY uten by the ſaid parties, as on trials in actions at law. _ r 
ay taken thereout, and challenges may be taken. 
ned; 4} ; 
id the 


"If any of the ſaid proprietors, after three months notice ® 674 


ie in writing given to them, ſhall neglect or refuſe to make his The remedy 
bin proportion of ſuch drain, according to ſuch order, then the againſt any pro 
ſeven i ober proprietors may make ſuch drain, and ſue ſuch proprie · —— 
e fees I wor, ne lecting, by civil bill, at the aſſizes for the county in ©! om 2 
8, le- which ſuch drain, or any part thereof, lieth, or at the quar- Uwe "th Ay 
n, by ſeſſions, if in th Dublin, for the ſum hi 
Hl ter-lelons, if in the county o n, lor the lum his pro- 

portion amounts to. 9 4M e 
d, 0 N a ? 
coun- 


Provided no one proprietor ſhall pay more than one ſhilling What each pro- 
and ſix-pence for each perch, containing twenty-one feet in Prietor is to pay. 
length, or more than ten pounds in the whole, towards mak- 
ing ſuch drain, in any one year. . | ? 


If any ſuch proprietors, who ſhall make ſuch drain, or The allowances 


firable f gainſt whom any ſuch ſum of money ſhall be recovered, as to be made to 
| pro; #refaid, are only tenants for life or years, ſuch tenants, af- tenants * >a | 
| (cem er the determination of their eftates, their executors, admi- e ec: 


diſtrators, and aſſigns, ſhall hold ſuch bogs, &c. until out of — — 
the rents, &c. thereof, they are paid the ſums following, vis. or aſſigns, for 


n ſuch ſuch proprietor, at the time of filing the ſaid return, be their expenc 
aſcer- Coen of a term leſs than ſeven years, then until he be paid . 
ered lach ſums as he hath expended, or have been recovered againſt uc — — 
e 


1 after dl. e eſtate or term, until ſatisfied thereout. 
„ 
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or any greater or longer eſtate or term, he ſhall have no 


then until he receive three pores 
he be then a tenant for one 


and then a motion is to be made to the court by counſel, a 


common, be- 


Commiſſions, Exc. 
him as aforeſaid : Bur if at fuch * rime he hath Teven ye 
ife, or by the courteſy, or in doy- 
er, or have fourteen years, then until he or ſhe receive two 

in three of ſuch ſums; but if he have then two lives, or twenty 
one years, then until he be paid one fourth part of ſuck fun; 
but if he hath then a term of three lives or thirty-one years 


lowance for ſuch drain, when ſuch eftate or term is des 
The petition is to be drawn up and figned counſel a 
attorney, and to be filed in the Free tr. raves Ars office, 


an atteſted copy thereof,” and thereupon the court will appoint 
a day, and will order the ſeveral proprietors, or perſons men- 
tioned in the petition, to anſwer the matter thereof in thi 
days after ſervice of the ſaid order; and the petition is to be 
fet forth at large in the order; and when it has been ſerve 
in fuch manner as is directed by the ſtatute, if none of the 
parties ſerved ſhall anſwer the ſame, on affidavit of ſuch ſer 
vice, and certificate of no anfwer being filed; and on coun- 
ſel's motion, and proper notice given, the court will order 
the defendant to return commiſſioners names in a week a. 
ter ſervice of the order, (and if there be ſeveral defendant, 
that they ſhall join in returning them) or the officer to ſettle 
them, and a commiſſion to iſſue for that purpoſe. _ 


| It was determined in the court of Chancery, in the caſe of 
Richardſon againft Browne and others, that a day muſt be ap- 
pointed for hearing the petition before it is ferved. 271 WW he 


th 


fore it is feryed. July, 1749. 


The 


«a the petition, i ſſue a precept, under their, hands and ſeals, directed to the 


Then, when the commiſſion has iſſued, the commiſſioner 


| ſheriff of the county where the lands, &c. lie, requiring and Wa 


677 


commanding him to ſummon and give notice to a ſufficiem Wo for 


number of free-holders of the county, to enquire and alcer- Ne p 
tain the mears and bounds, and to return the ſame. 
- \ 1 4 # 


And the ſheriff, on this precept, is to return a jury of twen- Bite. i 
ty-four good and lawful men of the county, out of which the Win 1h 
commiſſioners are to ſwear twelve, who are to perambulate We 
the ground, &c. of which the bounds are to be 
and to hear the evidence of all ſuch witneſſes, as ſhall be pro- Wi! 
duced on the behalf of either party; and the verdict to be ad 


given by the ſaid jury under their hands and ſeals is to be 


* annexed to the commiſſion, and the eommitſſioners are o ire] 
2 the ſaine, and their proceedings, under their hands and 
als. , Toe | 


And 
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f 


| faid bog, &c. and the remainder of his petition is to be fram 
ed accordingly. | 


glad pollen for many 


2 and have Neun taken ne of a conſiderable j 


Gaube; de. 


ears lft paſt of the fad 
uy 


and their ſeveral 


| That hens pad 1 an s, 3 mearin 
or drain cut thro' therſaid S or * in ordet to ne 
ſerve-the ſeveral proprietors of the ſaid ſeveral lands conti 
ous to the ſaid bog, heir ſeveral and reſpective properties a 
poſſeſſions — diſtinct from each other, which was 2 

_ cordingly held and enjoyed in ſeveralty according to the fa 
ancient mears and bounds, until lately, the faid drain 
mearing being ſuffered to grow up, the tenants of the ſai 
and have greatly incroached up 
petitioner — 5 tenants, their part of the ſaid bog 0 


* thereof. 


That your petitioner had cauſe uent a ea to 
made to yo 11 dere 8 ore the mea 
and bounds of the ſaid a and bog examins 
into and aſcertained, whilſt ſeveral of the ſaid * 
the ſaid lands are living, and who only can prove the mes 
and bounds thereof, and who are now very ancient and it 
firm, all which * the ſaid and / you! 
er Woo to do. | 


| Ma it Fa diente your lordſhips to order a commil 
jon to iſſue to proper commiſſioners, directed to 

quire into and alle rtain the . mears and b 
of the ſaid moſs or and if no ach a anci 
ent mears or bounds ſhall ap un, then in that caſe y 
make and aſcertain ſuch apps able mears and bound 
between your petitioners ſaid eftate and lands, a 
thoſe the lands and eftate of the ſaid - and 
as to the ſaid commiſſioners ſhall ſeem meet; x 
ant to th ſaid before recited act of parliament, 


And your, petitioner will proy 


N. B. If the petition be to make and aſcertain bounds when 
no old bounds have been to ſuch moſs, bog, &c. in ſuch 

the petitioner muſt ſet forth in his petition how far the prof 
table land of his eſtate or farm extends, by the edge of th 


8 3 n * | _— * oY 2 7 
* The Form of the Precept. 
County of ; To wit. 


.* © 


4. B. W HEREAS a commiſſion of partition hath 
plaintiff iſſued out of the Chancery fide of his ma- 
LA. B. of | jeſty's court of Exchequer in Ireland, and under 
K. H. M. (the ſeal thereof in this cauſe directed to us, 


L V. . J. M. V. J. B. P. M. T. S. J. S. T. V. I. 


ors. Defts. ) S. C. Eſqrs. as commiſſioners appointed in and 

by the ſaid commiſſion to aſcertain the mears 
xd bounds of the bog and moſs, called the near, &c. 
this county, which ſaid commiſſion bears teſt the 


yy of and is returnable into the ſaid court of Exche- 
rin next coming. Bb 


We therefore by force of, and in obedience to the ſaid com- 


2681 


ion, do iſſue this our precept, and thereby charge and 


ire you to ſummons, and due notice give to a ſuffi- 
it number of freeholders, good and lawful men of the ſaid 
ty of D. to be on the day of 

tin the forenoon, at, &c. to be of the jury, to enquire of, 
d aſcertain the old mears and bounds of the ſaid bog or 
os, if any ſuch there be, and if none appear to them, then 
lay out and aſcertain ſuch reaſonable ® mears and bounds 
veen the plaintiff and defendants, with regard to the length 
the profitable lands adjoining thereto, as to the ſaid com- 
ilioners, or the major part of them, ſhall ſeem reaſonable, 
dere you are to have the names of the ſaid jury, and the 
e return 2 wy precept : Given under our hands and ſeals 

y © ot ha, 


E. T. E gh 
Weriff o 17 75 
Canty D. 


* NS VL mem . | 
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County of D. Io wit. 
The names of che jury ſworn, purſuant to the within pn 


Gentlemen of the jury, 


%7 08 are to enquire of, and aſcertain the old mears an 
| bounds: (of the within named moſs or bog; commii 


* 
0 


called the, &c.) ny; ſuch appear to you to be; and 
none appear to you, then you are to make; lay out, and 
certain ſuch reaſonable mears and bounds between the with 
plaintiff, and the within named defendant; having ben 

the length of the profitable lands adjoining to. ſaid bog « 
moſs, belonging to the ſaid laintiff and ſaid at 
you ſhall ſeem meet and e. | | 


The' Ending. 


We find the old drain leading from the ſaid moſs fide | 
the end of that patt thereof called the, &c. in Mr. M's. 
tate, and ſo on from thence to that part of the ſaid molt 
where we cauſed a pole and white flag to be erected there 
where ſome ſods or turf were cut out this day by our orde 
for the better aſcertaining that part thereof to be the ancie 
marſh, diviſion, mear and bounding, between the feverale 
tates of the ſaid biſhop of D. and of the ſaid R. H. M. a 
that no other is, or was, the old and ancients mears and bount 
of the ſaid, &c. between the ſaid biſhop of D. or his pred 
ceſſors, biſhops of D. (for the time being) and the faid, 
H. M. Eſq; and his predeceſſors. And we further fi 
that from the part above deſcribed, where the ſods or tu 
were this day ſo cut, by our order, in the ſaid moſs, and 
on in a direct line, to * x in the ſaid moſs, known\ 

the name of the, &c. and fo on from thence in a dired li 
leading to, &c. but to terminate et the verge of the _—y 


to be the ancient and only mears and bounds between the 
id biſhop of D. and his predeceſſors, biſhops of D. and the 
Lid 4. B. and his predeceſſors, and the above named S. . 
1; and his,predeceſſors; that, that mearing and bounding, 
laſt above deſcribed, and no other is, or was the ancient 
nears and bounds; of the ſaiĩd, &c. between the ſaid biſhop of 
). and his predeceſſors, biſhops of D. for the time being and 
he ſaid 4: B. and his predeceſſors, and thoſe under whom he 
pd they derive time out of minds 

And we further find and lay out, as a reaſonable mearing' , ” 
x bounding berween the ſaid R. H. M. Eſq; and the within 

med $. V. Eſq; (no proof of any ancient mearings * 

pg to us) that from that part where we cauſed a pole and 

te flag to be erected in the ſaid moſs, in a direct line, to 

he extreme part of the ſaid A. B's farm, in the ſaid Mr. V. 

te, (being the marſh between the ſaid Mr. B. and the 

d. doctor Ps farm, on the borders of the faid moſs) with 

ard to the length of the profitable lands adjoining thereto, 

ode a reaſonable mearing and bounding in the ſaid moſs, be- 

een the ſaid “ R. H. M. Eſq; and the ſaid S. V. Eſq; their #*% 685 
eral eſtates. | | | 


O 
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te Canmuſſioners Certificate of the execution f the Com- 


the Right Honourable the Lord Chancellor, Treaſurer, Lord Chief The commilk- 4 
1 Baron, &. oners certificate. * 

it pleaſe your Lord/hips, 

3. N obedience to his majefty's commiſſion of 
| | partition to us directed, and hereunto an- | 
nexed, we. humbly ang ar" — honours - 6-5: 
M. that we on the y of, &c. proceed- 5 
. V. ed in the execution of the ſald commiſſion, | 
Þ. Defts.J and that the high ſheriff of the county of D. | - 4 
| purſuant to our precept to him for that pu ; 4 

returned a jury of twenty-four good and lawful 
u of the ſaid county, in order to ſettle and aſcertain the 
an and bounds of = bog or moſs in the ſaid commiſſion. 
toned, between the plaintiff and defendants, out of which 
1 a jury of twelve good and lawful men were by 
wly ſworn, w (having perambulated the ſaid moſs * or » 686 
and having heard the evidence of ſeveral 1 2 


0 94 t's | 
* 0 2 2 * 
* 


duced on the behalf of the ſaid ſeveral parties reſpetng 
returned to us their verdict, under their reſpeQtive hands an 
ſeals, which ſaid verdict we have annexed to the ſaid commiſ: 
fion : And we do hereby approve of, ratify, and confirm the 
ſaid verdict, as far as in us lies, in every article and particaly 
of the ſame. And we do hereby certify, that the mean ax 
| ne rhe ſaid moſs or bog, fo found by the ſaid jury, a 
Mcertained, and laid out by their ſaid verdict, are the tm 
ancient, and reaſonable mears and bounds of the ſaid moſs 
bog, between the plaintiff and defendants, ＋ a l 
Which we humbly certify, this day of, &. 
F;.F.-i:" ©. 4 
„ 
ne 


Pauper. 


Fauper. I. often happens that ſome perſons may have right toa 

5 eſtate, or other thing, yet not wherewith to proſecute tha 

right, or elſe may be proſecuted, or made parties to a fui 

* 687 yet have not wherewith to enable them to make either * a 

fence, or a diſcovery ; in ſuch caſes this court will admit ſuc 
perſons, either to ſue or defend in Forma Pauperis, 


RULE. By the fifty ſecond general rule, he that would be admit 
The requiſites in Forma Pauperis, muſt have a petition drawn up, ſetting fc 
xn ned prac 1 briefly, the nature and ſubſtance of his caſe; the contents « 

which petition, he muſt by an affidayit at the foot theret 

. {ſwear to be true; and alſo inſert in ſuch affidavit, that be 
not worth five pounds in any worldly ſubſtance, (the matt 
in diſpute excepted) and that he hath not aſſigned over his 
—_— to any perſon whatſoever, to enable him to make fus 
oatn. b | 428 


idem. And when this affidavit is ſworn, a baron is to ſign thee 
| der of reference, to the counſel mentioned in the petition, 
report whether the petitioner has any juſt cauſe of ſuit; a 

this order is to be wrote after or under the afſidavit. 


N 

* A 

* * N * 
I” 


. . 1 oe | | 
Fauper. 0 , 


- * 
= 


The the layer is ro ſign his report underneath th Ader, Thidem. 
4 examined and conſidered the petition, and finds: | | 
Lt the petitioner hath good cauſe of ſuit, which he certifies 
)the baron. (Ne Ek, 5 | we vw e | 


| Then upon colin{el's motion; on behalf of che petitioner, 688 
the whe affidavit, order, and certificate, py court. 688 

ur days _ ſervice of the order; why the petitioner ſhould _ 

x be admitted. bee # | | 


Then the oppoſite party is to be ſerved with a true copy of Ibidem. 
ition 2 party order of reference and certi _ 
d order to ſhew cauſe ; and upon an affidavit of ſuch ſervice. 
we and filed, and a certificate from the chief remembrancer, 
{ no cauſe being ſhewn, why the petitioner ſhould not be 
iminted, and upon motien thereon to be made by the attor» 

for the petitioner, after the ſaid four days E ſnewing 
alle are Expired; the order will be made abſolute, and the 
fer admitted. e ; A 
The order to ſhew cauſe agaliift the admittance of the pay- Ibidett, 
r ſhould be perſonally ſerved, if poſſible ; but ſerviee at the , 1 
lace of the adverſe patty's abode will do. | | oY 
And he that defends in forma pauperis is to obſerve the fame A perſon ad- 
les, only in this caſe, the certificate of the counſel is not mitted to de- 
ary. ay EA | | 


_ 


fend as 4 pays 
u to at A perſon is not to be admitted a Paupet in more than one - 689 
ate tha Aule without ſpecial order of court. | Paupet to be 
d a ſui | | = admitted but in 


175 one cauſe, without ſpecial order. 1 
nit ſuc By the 54th ge 


L will not refer the matter in 


C . | , Pauper him. 

Aſter a Paupet is admitted, io fee, ptofit, or reward (ex- What fees a 

kept Pauper's fees, which are clerk's fees only) is to be taken Pauper is to 
I the Pauper, by any counſel or attorney, or any officer of PY- 

he court, for the diſpatch of buſineſs, whilſt it depends in 

wrt, and he continues in forma pauperis ; nor ſhall any con- 

cl or agreement be made for any recompence or reward 

terwatds : And if any perſon offending herein ſhall be dif- 

nered unto the court, ' ſhall undergg che diſpleaſure of 

de court, and ſuch further puniſhment gs the court ſhall 

* And if any Fauper TY he ſhall * 
ou, II. 22 and 


ake ſuc 


n the e 
ition, 
uit; al 


2 * 
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and never again be admitted in the me ſuit, in fn 
eil, See Ord. Ch. 152. See rot ORs: 8%. 1. i 


a 9 * But altho' the officers of the court take no fees, rich 
Ibidem, fo called, of a Pauper, yet they make him pay for the lab 
ok writing, whichis after the rate of two pence fer ſhe, 


S FD" 5.0 02 © 6 


_ 4 Pauper ſellin And if it be made appear to the court, that.any Paupe k 
or — ſold, or contracted, 55 the benefit of his 1 11 1 
for the benefit thereof, while the ſame is depending, ſuch cauſe ſhall | 

el his ſuit, the thenceforih wholly diſmiſſed, and never again retained, 1 / 
cavſe to be 7 Sa | Will 


Pauper may be . And as a party 


2 


in queſtion, the court ordered him to be diſpaupered, tho! th 
4 » — had a verdict at law, and might thereupon take (al 
Ty writ of poſſeſſion, &c. Ibidem. 6 | 


But a pauper But it was determined by lord chancellor Jocehn, aſterwa ;. 
| — mg lord Newport, in the caſe of lord Done aile, — * * lad 5 
u — u dowager Deoneraile, February 19, 1742, that a penſion of 10 int 
oming to him Per ann. granted by the crown to a lady of quality, is no w 
aſter he is ad- ſon to diſpauper her: But note, ſhe was admitted a Pu 
mitted. before the grant of the penſion: And a caſe: was cited, w 
* 691 Aa Pauper being put upon half pay, (which was but 271, pere 
55:45 was not admitted as ſufficient cauſe to diſpauper him. 


| Bothplainif, Both plaintiff and defendant- may be admitted in f 
aud 5 pauperis, in the ſame cauſe; but this has been complained 
Hep * as an abuſe, for that it tends much to the diſquiet of the c 
paupert. and encourages the parties to be vexatious. Vet where it 
| | à matter of conteſt, and the matter ſeems dubious, the cou 
l will admit both plaintiff and defendant to ſue and deſend B 
r forma pauperis. 1 Har, Ch. Pract. 268. 3d Edit. 


f >» + 


2 Panpem not to ö And if a cauſe goes againſt a Pauper, he ſhall not pay c dent 
ns coſt but to to the defendant, but he may be puniſhed perſonally, =! 
he" as the court ſhall think fit, yet ſuch puniſhment is very ſeldom on © 
kourt ſhall think flicted. Vhidem, And ſee. the ſaid Stat. 10 Cha, 1 Sefe, 2 
fit. — 17. 1 | 1 b N , : * 
Cannot dif- A perſon by getting himſelf admitted a Pauper 


22 pwnd diſcharge himſelf of cofls. he was liable to, precedent to 1 
co Ee Was a. ; 1 1 : 2 S 

aft be eee action, . Moſeley Rep. 68. | 

Ju admiſfido, f 1 


* 0 
} * 
, - 
Ta 4 » 
bk - & 


. * 
"= - 
bo 
—_ 
+ 


Y : 3 
# © 
4 - 
2 | * f \ 
© — 


+ The plaintiff brought a bill in forma pauperis, and bad a 602 
decree to er the duty with coſts, and the b on a 2 4 
coſts as uſual, for perſons not Paupers: But upon motion, the a plan- 
court ordered the plaintiff and his ſolicitox to make oath: before 1 for. the duy 
a maſter, what:they had paid, or were to pay, and that to be And ente, be , 
allowed, but no further. Preced. in Ch. 219, Sd .quer. for 1 4 
this was giving the defendant, who, was. not a "Payperg the mne appear b 
benefit of the admiſſion, and of what the officers of the court had. paid, r 
and others ſeem rather intitled to. oz. wie pay 


\$ 4 


Plaintiff allowed to bring a bill of review, without paying Plaintiff if poor 
coſt in the original cauſe, he wearing · he was not worth 40 eee I 
beſides the matters in queſtion. N x _ 261, bet ontpaying aptly, 
In the caſe of Nugent againſt Nugent, in Chancery, 11th No- A perſon may 
cenber 1749, the plaintiff was allowed to ſue in forma pauperis, be admitted in. 
alcho'it appeared to the court, that he had an annuity of 40l. 0m (ny, whe 
a year, a charge on the defendant's eſtate, and although his an anavity * 
wife had an intereſt in ſome houſes ; but it appeared to the he be not inrg- 
court, by the defendant's affidavit, on the motion to ſhew ceipt of it, and 
cauſe againſt the admiſſion, that he had ſtopped. the plainrifÞs alhe his wife 
annuity, * for ſome time, to reimburſe. himſelf a ſum which en 
the plaintiff had received over and above his annuity, he hav- power or A1 
ing been in receipt of the rents of the defendant's ſtare : And trul over it. 
eee 
elf, and that the h the plaintif er © : 
imermeddle therewith. _ 8 Ty men 2 


— 


Lp Perambulation. I % 22 99 


Y the 98th ] rule, commiſſions of | rambulation - — 
B are to iſſue 0b courſe, (as heretofore) Fe 2h joint bill, . 
k 8 ed bx counſel and attorney on both ſides, or by con- perambulation, 
ent 


pay Ct the defendant, or his attorney in writing, ard fo to che « «a 
y, ue \ped purſuant ro à general order of inſtructions of this ® 

(dom ll burt, bearing date the 3d of Fuly, 1699, a copy whereof is . 
. e iſſue, and be affixed to the ſaid commiſſion as thereby is 


required; but ſuch commiſſion not to prejudice any o 
ns who are not parties*thereto. N N. 2 2 95 


/ 


This writ ought to be ſued with the aſſent of both parties, In what caſes | 
where they are in doubr of the bounds of their lordſhips, or graited,and ge- 
of their towns; then they, by aſſent, may ſue this writ, di- erally by 
tecled unto commiſſioners l 29 * make the perambu- of 7 60 
7, RRR Conn. 


* 


lation, and ſet the bounds and limits between them in cer. 


9 


3 Commiſſions of In caſes where commiſſions of perambulation are requiſite 
——— though the parties do not conſent, the court oſten decree ſe- 
metimes gran - veral forts of commiſſions, as to diſtinguiſh, to divide 


ted without 


for to ſeparate by oaths of witneſſes, to view and certify inctoach- 
ties; —— "of —— to ſurvey and examine the mears and hind of lands; 
what caſes, and in which caſe the ſurveyor-general is uſually ordered to ap- 
for what pur- point two indifferent ſurveyors, who return their ſurvey, and 
poles, 0 certify to the court what they do; which certificate being con- 
* firmed, the cauſe is ſet down thereupon and upon the meriu, 

; _ the court do then decree according to- the exigency of the 


May be for di- And in Fitzherbert's Natura Brew. 134 (B) it is ſaid, that a 

_ verſe towns, and perambulation may be made for diverſe towns, and in diverſe 
5 Nn cone» ers and 5 parties 10 to * in perſon into the 
, ery, and there acknowledge and grant, that a perambu- 
IN. lation be made between — 2 and the acknowledgement 
if they cannot, ſhall be enrolled in the Chancery, and thereupon the commil- 
* ſhould impower ſion ſhall iſſue forth: And if the parties cannot come into 


others to appear Chancery, then they- ought to ſue forth a writ of dedimus 5 


for them by 


dedima. tem, directed to ceriain perſons to take their * acknow| 
69 ment, and to certify the ſame into Chancery, under their 
3 &c. and then, upon that certificate returned into Chancey, 
that commiſſion or writ may be granted, although the parties 

do not appear in perſon in Chancery to pray the ſame. 


— of Where the true mears and bounds of lands, — wen 
Perampuatio® more proprietors, are uncertain and in diſpute, in ſuc 

+" wp any one or more of the proprietors may cauſe a bill to be filed, 
bounds of lands, againſt the other proprietor or PRO Rn and therein pray 
and the proceed» for a commiſſion of perambulation, for tracing and ſetting 
ings thereon. forth the true and ancient mears and bounds of the lands in 


diſpute. | 


idem. And the court, upon the hearing of the cauſe, will accord - 

; ingly award a commiſſion of perambulation, which is uſually 
directed to four commiſſioners, two to be named by the plain- 
tiff, and two more by the defendant, impowering them to 
enter npon and perambulate and trace out the mears 
bounds. between the lands in diſpute, and alſo to examine all 
ſuch witneſſes as ſhall be produced before them, as well on 


behalf of the plaintiff, as of the defendant. See the caſe of 


Sir Peter Leicefler againſt Weldon in Chancery, Trinity tern, 
1751. 
* The inſtructions for executing the commiſſion of peram- 


bulation, are contained in the order or decree, and alſo ſhortly 
expreſſed in the commiſſion, to which the decretal order 


uſually 


. 


— 
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or· general to appoint an able and ſufficieat ſuryeyor to take ſurveyor, the 
8 the ſurvey ; and 2 it is ordered, that he ſhall appoint 222 
is, two ſurveyors; and it is alſo ſometimes ordered, that for the m. 
b. benaſit of all parties, and te prevent any further diſputes, that 
b; the map be lodged in the ſuryeyor-general's office. W 2 
) | | | | 
- If the parties do agree in the nomination-of a furveyor or 1f they do agree, 
= ſurveyors, then an agreement or conſent in writing, to that a conſent is to 
its purpoſe, is uſually entered into between the parties, which be entered into, 
the may for ſafery be made a rule or order of the court. If they do 
not agree, then a ſhort order is to be made out to the ſurveyor- 
general, who, upon receiving the ſame, will nominate and 
point one or more able and ſufficient ſurveyors, according to 
14 te order. See the caſe of the executors of Ryan. againſt 
4 $jaight, in this court, Eafter-term, 1743. £5: 
* * And in either caſe, when the commiſſion is executed, the * 697 
nil. commiſſioners are to certify their proceedings in the premiſes 4 certigcstg of 
mo to the court, by a certificate, which is to be indorſed on or the edi 
annexed to the commiſſion, and to be figned by all the com- to be r | 
miſſioners who attended thereon ; and a ſurvey or map of by the commif- 
the lands is to be returned therewith : The form of which ſioners. 
ery, certificate, I have inſerted here, as well to ſhew the method of 
ties . upon the perambulation, as the form of the cer- 
10 7. the Right Honourable the Chancellor, Treaſurer, Lord Chief ney 
aſe, | Baron, &. 15 N mn 
led, | 
pray May it pleaſe your Lord/hips, F | 
tin | 
bis P. B. URSUANT to a commiſſion of la- The form of 
plaintiff. tion, in this cauſe directed to us, J. B. T. C. the certificate, 
4. V. [J. P. and V. D. we did, on the day of 
100. lant. , by virtue of the ſaid computa, 
ally enter into the lands of S. and S. in the ſaid commiſſion men- 
14 toned ; and having duly ſworn M. G. of, &c. and P. K. of, 
* de. the witneſſes produced for the plaintiff, as alſo 2 X. of, | 
we" ke. and L. M. of, &c. the witneſſes produced on the behalf | 


of the defendapt ; and having alſo ſworn R. G. of, &c. * ſur- #*% 698 | 
eyor, as a ſurveyor, as well on the part of the plaintiff as on | 

the defendant, did proceed to bulate the mears and 

bonnds between the ſaid lands of S. and S. And we, the ſaid 

B. J. C. J. P. and V. D. did cauſe the ſaid lands of S. and 

io be ſurveyed by the ſaid R. C. and the ſaid R. G. did, ac- 

erding to the meprs, metes, and bounds, ſhewn and traced 


only er the faid M. C. and, PX. witneſſes produced on debt 
ler i de plaintiff, on their oaths, ſurvey. the ſaid lands of S. and © 
udlly i nd the mears, metes, and bounds between the py 


Pergmbulation.” 


of S. end S. ſo ſhewn and traced out on behalf of the plain- 

tiff, appear to us as follows, to wit, We began at the ditch on 

the road leading, &c, from -thence to the place where, &e. 

(lis it was traced) which ſaid bounds are the bounds claimed 

N * the plaintiff as the ancient bounds between the ſaid land 

of S. and S. And we the ſaid J. B. T. C. J. P. and WD. 

5 did alſo eauſe the ſaid lands of S. and S. to be again ſurveyed 

25 by the ſaid R. G. according to the mears, metres, and bounds 

eclaimed by the defendant, as the mears, metes, and bounds 

between the ſaid lands of 8. and &; and the faid R. G. ic- 

cCorqdingly did furvey the fame according io the mears, metes, 

and bounds ſhewn and traced out by the faid J. K. and L. M 

699 witneſſes produced on the * behalf of the defendants on their 

ak oaths; and the mears, metes, and bounds between the ſaid 
lands of S. and S. traced out on behalf of the defendant 

pear to us as follows, to vit, We began at the 'ditch, &c. (a 

it was traced) which faid bounds are the bounds claimed by 

the defendant as the ancient bounds between the ſaid lands of 

S. and S. as by a map of the ſaid lands, according to the 

different tracings by the plaintiff and defendant; and the depo- 
tions of the ſaid witneſſes hereunto annexed may appear. 


ee HY Al Which we gertify, and humbly ſubmit w 
cc. pL * | 

. | 0 7 B. 

g * ST; 


3 = | W. D. 
wot ON | | 8 J. P. | 
How the_eerti- And this certificate is to be returtied with the commiſſion, 
ficate is tobe re: depoſitions, and the | 14864 or map of the land, in like man- 
- turned. ner as other commiſſions and depoſitions are returned; and a 


duplicate of the map is to be alſo lodged in the ſurveyor- 
general's office. | | 7 | 


And when a certificate is thus annexed to the commiſſion, 
50 the * commiſſioners are to indorſe upon the commiſſion the 


following return: N ee 
The return hy. Oe * execution of the within commiſſion Appears by 
be indorſed on the depoſitions, certificate, map, and furvey here- 
e "I s Vang e 


15 x 
* 0 
Peram b 57 I 4 1 
' ; 
- 


g + merits, and aſcertain the bounds, and will nt an in- 4 

70 clion, or ſuch other pr as,ſhall be ry for the : 

6d tion thereof; but if there be a contrariety or uncertainty ' 

ads the evidence, they will direct an iſſue at law. So ordered 1 

D de aforeſaid caſe of Sir Peter Leicefer againſt Weldon, in ts a 
ed ip of Cancer. INTO WD e 

- 80 likewiſe, where a bill is filed for a partition of lands, A commiſſion 
* oourt upon the hearing will award a commiſſion of pet- af perambula- 
* hulation, directed to certain commiſſioners as aforeſaid, . par- 
2 ppowering them to enter upon and perambulate the lands een 
* here the partition is to be made, and to divide, diſtinguiſh, * 


arate, and make an equal partition thereof, by diſtinct proceedings 
zars and bounds, to and among the parties to the fuir See thereon... \ 


caſe of Smith and Fuller, in this court, Hilary term, 1742. 701 


And the form of the certificate in this caſe, which may ei- 
er be annexed to or indorſed thereon, is as follows: 


E the commiſſioners for the plaintiff and defendant, in Form af the. | 

the within writ named, have this day, that is to ſay, 2 in- A 
day of | entered upon and perambu- — + Fg | 

ed the town and lands of C. in the ſaid writ mentioned, _ © ©, 

{ have divided, diftinguifhed, . ſeparated, and made an | 

l partition of the faid lands and premiſes, by diftint The 

ars and bounds, to and among the 1 and defendant, 5 

at is _ one equal moiety or half part of the ſaid lands 

Wd premiſes, with. regard to quantity, quality, and value, 

ing arable land, paſture and mountain, to the defendant 

. containing ninety-ſeven acres, as appears by a map 

reunto annexed, being the ſouth point of the ſaid lands, as 

pears by the ſaid map; and one hundred acres of arable 

id, paſture and mountain, unto the plaintiff J. S. being the 

r equal half moiety, or half part, with regard to quantity, 

ity, and value, lying in the north“ point of ſaid lands, #* 702 

appears by the ad annexed map to be held by them or their 

in in ſeyeralty, from the other equal moiety or half part of 

ſaid premiſes, according to their reſpective rights: All 

ich we humbly certify, under our hands and ſeals reſpec- 

tly, the day and year above written. 


6. M. (Seal) 
J. S. (Seal) 
F. L. (Seal) 


4 | 155 8. G. (Seal) 

D. And the map of the land is to be returned with the com- In this caſe 

P. ln, certificate and decree ; and in this caſe there is to be there is not to 
10 — hearing, but a motion is to be made, which tony r 
Ye either by counſel. or attorney, that the partition' 108 = wilt 


«lm the petition if they ſee fit, and if no ſufficient cauſe be ſhewn to the contrary. | 
r ": 


| want. 


Sede, purſugnt to the decree, may be copiring/nntes co. 
which the court will order; and So datt le 11 p whi 
days after ſervice of the order, why the , partition ſhould 3 fon 
be confirmed, the court, upon affidavit of the {eryics of oli and 
order, a certificate from the chief remembrancer of vo n 
being ſhewn againſt confirming the partition ; and upon fi ** 
attorney's motion thereon, will confirm the partition Mb 
 Tutely. See the afireſeid caſe of Smith and Fuller, Feta i 
og enen 
955 | | int] 
| for 
top 
fort] 
AE petit 
abat 
ciſe 
2 703 Pleadings. "0 
- wack 10 ſu 
; . ; 46 tel 
_ Mleadings what, A PLEADING in the common acceptation, is the ſayin * fi 
tad the Goya A the parties plaintiffs and paar can or the . "ap 
to be p d ſiſted upon by each of them, in the progreſs of the cu 
by counſel and Which being ingroſſed on parchment, and figned by the c '* 
attorney. ſel and attorney in the cauſe, for either party (and ſwom N pu 
an anſwer or plea) is called a pleading, and are az sole, ** 
to wit, a 77S ˙ lo ht 5 r F. « an 
FE | 2 
1 A Bill. The plaintiffs pleading. jeria 
2 Anſwer. The defendant's pleading. 

3 Plea. The defendant's pleading. Bu 
4 Demurrer. The defendant's pleading. hie 
5 Replication. The plaintiff's pleading. ſer 
? Rejoinder. 'The, defendant's pleading. ann 
Which before-mentioned pleadings, are the ground uf 
foundation of all cauſes before they come to be heard e) 

court. br - * 4 ; 10 E 8 
2 | kr 
RULE. And note, by the 81ſt general rule, no anſwer ſhall be Mee te 
N ar mitted to be filed, unleſs it ſhall appear in the office that hand, 
1 COPY of the bill hath been taken out ; and no replication, lt be 
former pleaciag leſs in like manner a copy of the anſwer hath been uf ur 
be taken out, out 3 and this rule is obſerved in the filing of all atorr 
* 704 After the bill. N r 
RULE. By the 19th general rule, pars, counſel is to be careful, zt, 
powers. "_ bills, anſwers, exceptions, interrogatories, and other be lurer, 
de de pp ings, do not contain needleſs repetitions of deeds, writinf broup 
3 coun- records, in ec verha, but only the effect and ſubſtance ter oa 


{cl and attorney, and that which is pertinent and material to be ſez down. 


- * . ? Y 
tl als... 1 * N 7 


Pleadings. 


to_impertinencies, pleadings are ſaid to be impertinent, impertinencies 
N they g Guff d with long recitals, or with long digreſ* in pleadings, 
bons of matters of fact, which are altogether unneceffary, hat. 

ind totally immaterial ta the point in queſtion; as where a 

man ſets forth a deed (the ſubſtance or material parts of which 

are only prayed to be ſet forth) in kec verba, where he ſtuffa 

his anſwer with long recitals, which are nothing to the purpoſe; 

i if in a bill of revivor, the party ſets forth in At werba, not 

only the original bill and anſwer, but the whole proceedings 

in he cauſe ; whereas all theſe being matters of record, and 

fr which the party hath once paid for copies, he. ought not 

to pay over again. Beſides there is no occaſion to ſet them 

forth over again in Ac verba, or to make an unneceſſary re- | 
petition thereof; ſo that if no new matter ariſes & by the » 705 
abatement, it is ſufficient to ſet them forth, in this ſhort con- f 
ciſe manner, to wit, 


That your orator, in or about ſuch a term, exhibited his The method of 
original bill of complaint, in this honourable court, againſt drawing a bill 
4 hack and ſuch perſons, to be relieved, touching certain mat- of re vivor. 
"ters and things therein contained, as by the ſaid bill duly 

« filed, and W NN of record in this honourable court, 

« appears (carry it no further). That the defendant, ſuch a 

« day, pat in his anſwer, as by the ſaid anſwer remaining of 

" record, may alſo appear: That witneſſes being examined, 

publication paſſed, and the cauſe being at iſſue, came on to 

* be heard ſuch a day, when it was ordered and decreed ſo 

„and ſo:“ And here are taken in the words of the ordering 

part of the decree very ſhortly, and no more than what is ma- 

ſerial to the reyivor, &c. | . 


But note, if any new matter hath ariſen by the abatement, Ibidem. 

which makes it neceſſary to add a new charge, that may be wr 
inſerted in the bill of revivor; as the plaintiff may pray a 

diſcovery of aſſets in the hands of an heir, or executor, and 
2/ubpena to revive and anſwer ; in which caſe the * defendant. * 706 
muſt anſwer thereto, and the court will then, upon an attor- 

pey's motion, order the cauſe to ſtand revived. | 


And by the aforeſaid tenth general rule, pars, all pleadings RULE. - 
ae to be figned by counſel, ry to practice, with his own — 2 
land, being firſt peruſed by him in the paper draught, before > .- qe 
| be engroſſed, and the pleading to be fairly engraſſed without torney allowed 
ures, blottings, or jnterlineations, and to he ſigned by the to pragice. 
morney in the cauſe.  — | | 3 


Wt opened, or altered, and the anſwer was filed; but upon 
pouon of the plaintiff's counſel, it was ordered, that _ an- 


=... Pleadings. 


_ - ſwer and plea ſhould not be accepted of, in regard they u. 
2 2 ſigned by a counſel; allowed to praclice here, — whe 
t e order. a ; * AE * L | uant 


RULE, By the 88th general rule, no perſon to counterfeit the 
No perſon to wide of — counſel, to 57 l. anſwer, plea, 3 
2 exceptions, or interrogatories, without authority from fuck 
of zny pr counſel, by the paper draught of * fuch bill, Le or other 
wo any pleading, Warrant, in writing, from him; and any perſon acling con- 
and the penalty trary to this rule (unleſs the counſel will come to the bar and 
ter ſo doing. acknowledge that his hand was ſo put by his conſent) to be 
707 committed, and ſuch bill ro be diſmiſſed with coſts; and ſuch 
| ptea or demurrer to be over-ruled with cofts, and the anſwer tb 
remain on the file, and defendant to anſwer over with cofts, 
at the election of the — , and not otherwiſe ; and ſuch 
interrogatories to be ref to one of the barons of the 
court: And ſhould any of them be found to be leading, the 
de poſitions of ſuch interrogatories to be ſuppreſſed according 
to a former rule. But if the interrogatories are not leading, 
then the party ſo counterfeiting the name of the counſel, to 
be committed as aforeſaid; — further to give ſuch amends to 

the counſel, as the court ſhall think fit. 


RULE. By the 20th general rule, if any pleadling ſhall contain any 
Pleadings, if ſcandalous matter, and upon reference and report ſhall ſo ap- 
1 pear, both the parties and counſel, on whoſe fide, and under 

id to the in- hoſe hand-writing it paſſeth, ſhall pay good coſt to the pany 
jured party, injured ; and ſuch counſel ſhall receive the reproof of the 

. court, and the crime will- be adjudged more grofs, if it ſhall 
appear that ſuch pleading paſſed under his hand without a 
deliberate perufal. 1 


708 A defendant was ordered to pay the plaintiff one hundred 
On a ſcandalons pounds, for putting in a ſcandalous anſwer. 2 Cha. Rep. 386. 
anſwer, defend- See Bukb. Re wt * * | e "RY oe * 


ant ordered to 


payplaintiff rool : 5 : 
| The conſtrue- But as to ſcandals, there are many caſes, where tho the 
tion of ſcandal words of the pleading appear to be very ſcandalous, and 
in pleadings, - highly refleQing upon the Fang. yet where the ſcandalous 
miattef is a neceſſary part of the cauſe, and material to the 
caſe or defence of either party, or tends to a diſcovery of the 
very point in queſtion, the court will not conſider it as ſcan- 
dalous. And if ſich matter be charged in a bill, the coun 
will compel the defendant to anſwer it, and eſpecially,. if the 
plaintiff offers by his bill ro 5 pd it. - See the caſe of Crofion 

- againft-Cioften, in Chancery, Trinity tetin, 1747. 

But where the ſcandal'ts altogether immaterial and foreign 
to the point in queſtion, and no way relates to the 'merus 7 
the cauſe, but is dune meerly out of pique and malicey 2 


: Pleadmgs.* 


deny the fact, and thut it bd 


ant hell hy his- anſwer 
n or ſufficiently ſupported by the plaintiff's prof ; in 4 
10 of theſe caſes, upon the baron's report, the ſcandgl ſhall | 1 
apunged, and the court will give the patty coſts for this © 4 


non; and“ generally rhe party injured ſhall have full * o 
, * ſometimes exemplary coſts are awarded, accotding - m9. +. 
> drcutſtancer of iiber or lr gge 


her fer an anſwer is come in, it is too late td refer the bill for ni may be,re- 
on- 


zeninence, but never too late to refer it for ſcandal. Bin- ſerred for ſcan- 
5 Re. 53. 304. Woodworth againft AE yůß . b, f dal after anſwer, 


but not ſor im- 
; a pertinence. 
& after an order to refer an anſwer for inſufficiency, it #* 710 


l, be referred for impertinenee, yet it may for ſcandal. 80 it N with an 
ach %, 312. Lliſn againſt Burgeſs. aauſper, alter 
x | P * f -+ +» referred for in- 
„ 0 TR PEREST) |  ſulficleney; 
e defendant demurred to part of the bill, as being a mat- No dem ; 
1 ſcandalous, and that it ought not to be anſwered unto, but to —— „ 
b held not the regular courſe. 1 Vern. 107. 7 | . i the 


[f he plaintiff refers the anfwer for ſcandal and imperti- On an aiifivet's' 
x, and the maſter. finds the anſwer neither ſcandalous nor being . 
pertinent, the plaintiff on excepting to the maſter's report, A a * 

in his exceptions ſhew wherein, in what line or page, jc. the plaintiff | 
| how far the anſwer is ſcandalous or impertinent, in order excepts to the 


ſuch part of the anſwer may be expunged by the maſter ; report, he muſt 15 


ary Litis not ſufficient in the exceptions, to ſay in general, _ f it in 
8 t the anſwer is ſcandalous and impertinent. 2 Williams, 5 
2 . * ff . impertinent 
ut a 8 
It 


There is not any matter of practice in the books which appears to be 
{ried than this, in regard to ſcandalous pleadings. It has been al- 
the praQice, not to refer a bill for impertinence after an anſwer, in re · 
the deſendant, by ſubmitting to anſwer, waives the impertinence: 80 
$2 ſtanding rule of courts of equity, until altered by lord chancellor 
in Michaelmas, 1725. 2 Williams, 31a, 313, That a bill might be 
red for ſcandal, not only after anſwer, but after hearing, and even by u 
d perſon, not a party to the ſuit, as courts are concerned to keep their re- 
dean, and without dirt or Frandal aj earing thereon, And on alter» 
fe old rule,” his lordſhip ſaid, that in the reaſon'of the thing, the rule 
pe hot to be as it was; for when the defendatit has ſubmitted to auſwer 
bl, why ſhould he after that procure the bill to be altered, and by that 
= de made a new bill ?- Beſides, it occaſioned gteat delays; tho" it was; 
= by counſel, that it was an argument, the defendant did not move 
rhe bill for delay, when he firſt anſwered the bill before he referred 
| But as this determination in Bunbury's Reports, is the lateſt 
* with, I haye ventured to ſet it down as the roper practice in 
i, and as it would be very hard, that a matter of falſe ſcandal ſhould 


reign gunſt a man recorded for ever. It is well worth while to read the 
os of ddotes of the arguments in the aforeſaid caſe of Crofton and Crofton, 


» 23 00 caſe was ever better debated. 


 Pleadings. 


Az alſo where it, Ie ſeems to be a ſtronger caſe, where exceptions b 
| tareported in- to an anſwer for inſufficiency, and the maſter bg 0 
A cient, that the plaintiff in his exceptions to the mafie'; 
port, ſhould ſhew wherein the anſwer is inſufficient, 1; 


*-11 * Alſo, if = bill or anſwer be referred for ſcandal, ai 
No excepting to ported by a maſter to be ſcandalous ; if the maſter ha « 
the report, a'ter expunged this ſcandal, the party cannot then except to 
the ſcandal is report, becauſe, when the Landel is expunged, it cannoti 
——_— be made appear to the court, what the ſcandal was, and 
anſwer. was the party's own fault, that he did not except to the wy 
| | ſooner. Ibidem 182. bee | 


On reference of It was determined in the caſe of Fudkins againſt Hic 
pleadings for this court, 25th February, 1757 ; That where pleading 
prolixity and referred to a baron for prolixity and impertinence, the ban 
. only to conſider, whether they be, or be not, inent to 
iy to conſider ſubject matter of the pleading. And in the E caſe, 
whether they be following doubts aroſe : Whether the baron is to expunge 
or be not perti- part which he conceives to be prolix and impertinent, x} 
nent to the ſub- was urged to have been formerly the practice. But lord 
ee matter. baron faid, that would be taking upon him to judge of 
| merits of the cauſe. Another queſtion was, whether the 
ron was on the firſt reference,” to point out in what partical 
the pleading was prolix and impertinent, or only general) 
report it prolix and impertinent, and to point out the 
lars on the “ reference; but the court ſaid, that if the ple 
ing was long, it might be an endleſs work for the barot 
point out the 8 and impertinence; and if he wc 
not do ſo, the labouring oar would be thrown on the ca 
however the court ſeemed inclined to take it upon them; 
it was agreed by the parties, that the defendant ſhould auſ 
as he may, the matter in debate to ſtand over. 


\ 
— 


No objection to In the caſe of lord Howth againſt Nugent, in the cou 

the order of re- Chancery, Hilary vacation, 1759, the plaintiff having exce 

yang og to the defendant's anſwer, for ſhortneſs and inſufficiency, 

peapere: the defendant having allowed the exceptions, the plainif 
and imperti- the defendant having allowed the exceptions, the P 

nence, after a obtained an order for referring the anſwer, for ſcandal, 

report, lixity, and impertinence ; and the maſter having reponed 

anſwer neither ſcandalous, prolix, nor impertinent, the 

tiff excepted to the report. On the hearing on the report 

exceptions, it was urged by counſel for the defendant, 

after excepting to the anſwer for inſufficiency, the plat 


Privilege of Parliament. 
| not refer for ſcandal,” prolixity, and impertinence # ; 
F court ® would 2 this matter, the deſendant 713 
having before complained of the order. It was then The plai 
i that the ſcandal in the anſwer (if it was ſcandal) was may refer a de- 


mpuration on one of the defendants of the cauſe, and not ſendant's an- 


;npuration on the plaintiff; but lord chancellor ſaid, that * 


it 
ery 


and ion was of no weight, for courts are to take care, ſcandal affects 

"ay 16 ſcandal ſhall appear upon the face of their pleadings, . 0 
| t in the caule, * | £12 

FR tclared the anſwer ſcandalous 8 — * | 


* "th : 1 


Pri vilege of Parliament. 


[ Stat. 3d. Edt. 4th. Ch. 1. Whereas the privilege of Theprivilege of 
erery parliament and great council of this land of Ireland lords and com- 
that no miniſter of the ſaid parliament, coming or going Pant lo fuite 
ſaid parliament, _ forty days before and forty days c. N ſorty daye 
the parliament is finiſhed, ſhould be impleaded nor trou- before amd forty 
by no mean. It is alſo enacted, that every miniſter, as, days after t 

I lords, proctors, and commons, be diſcharged and quitted patliament is 
lactions, had or moved againſt any of them during the U . 
ioreſaid; and this to endure for ever. 1714 


kt great doubts having ariſen upon the aforeſaid ſtatute, Explanation of 
t ſhall be underſtood or meant by the ſaid words, wiz. the words, in 
the ſaid parliament is finifhed; for explanation thereof, it oy * . 
mated, by 6 Anne, Ch. 8. . 1. that for ever thereafter ter m. J 
privilege of parliament ſhall begin forty days before the niſhed. 
ing or meeting of every parliament, and ſhall continue 

lg the fitting or adjournment, and forty days after the pro- 

on or diſſolution of every parliament. 


And 


Tee reaſons mentioned by the defendant's counſel were, that by the 
 vrefcrring for inſufficiency, he had waived the prolixity and imper- 


report WP: that be might have firſt referred the anſwer for prolixity and im- 
dant, . at, and would not thereby be precluded from referring it afterwards 
e plat mnaency ; for, that an anſwer may contain à great deal of prolixity 


Tunence, and at the ſame time be extremely inſufficient. 


11 plntiff could not refer an anſwer for inſufficiency, after he had 
Rui for ſcandal or impertinence, es ſome have thought (for that by ſo 
ay it, he had admitted it to be an anſwer, CO” ſcandalous or / 
n one, whereas an inſufficient anſwer is as no anſwer) nor refer 
; entinence, after he had referred it for inſufficiency, there might in 
ale be a perſe@ failure of juſtice, and in the other, a defendant maß 
cauſe an unneceſſary expence and trouble to a plaintiff. 


* ry " JT 
F «+ ks, 
8 * 0 


Privilege , Parkigment. | 
Defendarit in And by Sect. 6th, no peer, lord of n ot men 
k | 


auter droit not of the houſe of commons, who ſhall guard 
| privileged. executor, or adminiſtrator, ſhall have any benefit or mii 


of parliament, in any ſuit which ſhall be proſecuted agi A 
them, as truftee, guardian, executor, or adminiſtrator de 
any court of law or equity, or in any eccleſiaſtical or ul #n! 
. 3 | 3 n nor 
718 bs pag Geo. 24. Ch. 8, ſuits my be.commenced and pil y 
Privilege limi- | ſecuted in this court againft any lord of parliament, or neil 4&3 
ted to fourteen ber of the houſe of commons, or againſt their or any of Cel 
days. menial or other ſervants, or any other perſon intitled to 
22 of parliament, at any time after fourteen days ft 4 
ollowing the diffolution or prorogation of any parliame ju, 
until fourteen days . e a new parliament hh the 
meet, or the ſame he re-aſſembled; and the ſaid court u dur 
at any time after fourteen yp next following ſuch diſlouril his 
l or prorogation, and until fourteen days before a new pal yen 
ment ſhall meet, or the ſame be re-aſſembled, proceed top any 
judgment, and make final orders, decrees and ſentences, a lay 
award execution thereupon *. | any 
1 „ Xa lord 
For the perſon But the perſon of any member of the houſe of. comme prif 
-  lortydays. or other perſon intitled to privileges, is not to be arreſted! ceſs 
716 the ſpace of forty days before the beginning or meeting con 
4,” a6 any parliament, or for forty days after prorogation or dif beg 
tion of this, or any other parliament. | jo 
But a perſon And any perſon, having-cauſe of ſuit or complaint, m 
wed exhibit his in the times aforeſaid, exhibit any bill or complaint, agi | 
ub aud Po”, any lord of rliament, or member, or other perſon ini dur 
ceed on proceſs 2) A „. e | 
to. a ſequeſtra- to the privilege of parliament, in the Chancery, or Excl an) 
tion and ck and may proceed by a letter of. ſubpœna, as is uſual; andupll ri 
infinite. leaving a copy of the bill with the defendant, or at his be wri 
or lodging, or laſt place of abode, may proceed thereupe 
and for want of appearance, or anſwer, or for non-performat 
of any order, ordecree, or for breach thereof, may ſequeſſi ma 
the real and perſonal eftate of the party, as is uſed, where Wil ſui 
The perſon pri- defendant is a peer ; but ſhall not arreft or impriſon the dc in; 
, vileged forty of any knight, citizen, or burgeſs, or other privileged pM ins 
days. ſon, 5 forty days immediately before the beginning an! 
meeting of any parliament, or during forty days immedlat 1 
If a copy of 80 that if a copy of the bill be ſerved on a lord, or commoner, 3 
the bill be. plaintiff may, at the expiration of the fourteen days, mentioned in the Bl q 


"ſerved at any ſtatute, 1 Geo. 2d. Ch. 8, proceed in his cauſe, otherwiſe he cannot pro 
time pending, until after the expiration of the forty days, mentioned in the aforeſaid ft 
the ſuit, the 34d chu. 4. Ch. I.—— But note, the oa of the bill be 3 
plaintiff may time pending the ſuit, it will entitle the plaintiff to proceed after 6 
proceed againſt fourteen days are expired : and the copy of the bill is to be ſigned d. 
a lord or com- attorney for the plaiutiff. 3 c . 
moner, at the . 


times mentioned it Stat. Z. Geo, ad. Ch. 8. 


4 =" n 
1 , : TI 


Privilege of Barliament.. 


ot Letters Miſſve. 


d 


nor his ſuit diſcontinued, for want of proſecution of the ſuit 
by him begun, but ſhall from time to time, after faurteen 
days from the riſing of the parliament, be at liberty to pro- 


the king's immediate debtor, -for the recovery of any debt or 
duty, due unto his majeſty, or againſt any accountant unto 
his majefty, his heirs, or ſucceſſors, for any part of their re- 


any ſuch proceſs, pr proceedings, ſhall be impeached or de- 
layed by privilege of parliamear ; yet, ſo that the perſons of 
any ſuch debtor, or aceountant being a peer of this realm, or 
lord of parliament, - ſhall not be liable to be arreſted, or im- 
nifoed upon any ſuch ſuit, order, judgment, decree, pro- 


commons, ſhall not during the ſpace of forty days before the 
beginning, or meeting of any parliament, or during the like 
ſpace, after the prorogation, or diſſolution of any parliament, 
be arreſted, or — upon any ſuch order, &c. 


any original bill in any court 


By a Brit. Statute, 11 Geo. 2. Ch. 24. Sect. 1. Any perſon 
may. commence and proſecute in'Great-Britain, or Ireland, an 
ſuit in any court of record, or of equity, or of admiralty; anc 
in all cauſes matrimonial and teſtamentory, in any court hav- 


ay of the knights, citizens, and burgeſſes of the houſe of 
commons of Great-Britain, or againſt their menial or bther 
ſervants, or any other perſon intitled to the privilege of the 
parliament of Great-Britain, immediately after the diſſolution, 


ſhall meet, or the ſame. be re-aſſembled, and immediately after 


uy adjournment of both houſes, for above fourteen days, 
until both houſes ſhall re- aſſemble. | | 


But 


* By Stat. 11. Geo. 2. ch. 5. Seck. 1. It ſhall be lawful, 7 
during the continuance of the privilege of parliament, to file Privilege o 
equity, or to ſue out any parliament not 
original writ, without further proceeding on ſuch bill, or to prevent pro- 
vrit, againſt any perſons intitled to privilege of parliament. 2 


barred by any ſtatute of limitation, nor nonſuited, diſmiſſed, . 


ceed to judgment and execution. — 


And by the ſaid ſtatute, no action, ſuit, proceſs, order, The king's 


juigment, decree, or proceeding in law, or equity, againſt Tower noe pe 
perſon, forty 


days. 


yenues, or other immediate debt, or duty, or the execution of 


ceſs, or proceeding ; or, being a member of the houſe of 


may be in 
Y Great Britain 
ar 7 a= 
ami any peer 
ung cognizance, againſt any peer of Great Britain, or againſt of Great · Bri- 
tam, Or Mens 
ber of the h 
of commons 
Great-Britain, 
or others, inti- 
or proogarion of any parliament, until a new parliament tled to the pri- 
vilege of the 
parliament of 
Great- Britain, 
immediately af- 
ter diſſolution, prorogation, or adjournment for above 14 days. 


* 71 


er che EE ar diſſolution of this qr any other parliaa 


od where any plaimiff ſhall, by reaſon or occaſion of pri- Suite nar barred 
Soy parliament, be ſtayed or E from proſecuting or rag 
ay ſir by him * commenced, ſuch plaintiff ſhall. nor be ns. 


of equity. 


ts k b a a 
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Privilege of Parliament: 


But the perfon But by Ses. 2. This act ſhall not ſubject the perſon of any 
| ef any member of the houſe of commons, or any other perſon intitled to pri- 
[ ame vilege of parliament, to be * arreſted during the time of pri- 
1 > ey © vilege ; nevertheleſs it ſhall be lawfiil for any of the courts of 
And the four Aing's-Bench, Common- Pleas and Exchequer, in Ireland, after any 
cCourts in Ire- diſſolution, prorogation, or ſuch adjournment as aforeſaid, cr 
land may, after before an {fon of parliament, or meeting of both houſe, 
2 diffolution, to uſe dach proceeding and to ifſue the like proceſs, againſt any 
a $15" ſuch peer, or Rs any of the ſaid knights, citizens and 
| procels, as the burgeſſes, or other perſons, intitled to the privilege of the 
- fame courts in parliament of Great- Britain, as the courts of © King's-Benth, 
England may Common-Pleas, and Exchequer in England are, by 12 and 1h 
-Ay _— Will. 3. ch. 3, impowered to uſe : And it ſhall, be lawful for 
4 „ , the Chancery of Ireland, and the court of equity in the Ech 
719 gyuer there, touſe ſuch proceeding, and to iſſue the like po 
| | againſt the perſons aforeſaid, as the Chancery of Great-Britan, 
BE and the Exchequer in England, are by the ſaid act impowered to 
And if anyof uſe. And it ſhall be lawful for any of the other courts before 
the proceſs of deſcribed, the proceſs whereof is not particularly direcded by 
the fad —_ the ſaid act, or by this act, after any diſſolution, prorogation, 
. e or ſuch adjournment as aforeſaid, or before any ſeſſion of par- 
F > . | . . 
directed by the liament, or meeting of both . houſes, to iſſue like proceß 
faid act, chen againſt any ſuch peer, or any of the ſaid knights, citizens, 
they may iſſue or burgeſſes, or other perſons intitled to the privilege of pa- 
like proceſs as liament, as * ſuch courts may now lawfully iſſue againſt pet- 
ma oy mw ſons not liable to be arreſted. Fe 5M . 


iſ inſt 
— — liable ble to be arreſted. 

* 720 1 IR Wh 25 | a 
Wherethe And by Sec. 3, where any plaintiff ſhall by privilege d 


proſecution of parliament be ſtayed from proſecuting any ſuit commenced, Mojel 
any ſuit is uch plaintiff ſhall not be barred by any ftatute of limitation, 


wg — 4 or non-ſuited, diſmiſſed, nor his ſuit diſcontinued for want of Alt 
liament, it Proſecution, but ſhall, upon the riſing of the parliament, be calm 
2 ue 7's wh at liberty to proceed to judgment and execution. Amin 

Ain- . 
tif, but he may proceed when privilege is out. = | | uy ak 


No privilege to And by Sed. 4, no proceeding in law or equiry, againſt the 
bar the kivg's king's original and immediate debtor, for the recovery of any 


ke debt originally, and immediately due unto his majeſty, of Thi 

arreſted during againſt any perſon liable to render account unto his maje yfor ke. h. 

his privilege, any part of his revenues, or other original and immediae e _ 
duty, ſhall be ſtayed in any court of Great Britain, or {rele 

dy privilege of the parliament i Great Britain, yet ſo that the If « 

; perſon of ſuch debtor or accountant, being a peer of Gra | 

Brivain, ſhall not be liable to be. arreſted upon ſuch ſuit, « 45 2 

being a member of the houſe of commons of Great Brian, an, 

ſhall not, during the continuance of the privilege of parl es 

ment, be arreſted upon any ſuch. proceedings. te x 

will de 


Privilege of Parliament. | 
\ | Seck. 5, this act ſhall not give juriſdiction to an ® 521 
— "gs, hold * plea in any real or mixed action, in other 7 
pri- manner than ſuch court might have done before. See Injunc- 
1 of tows to prevent Maſte, and Injunctions to flop Proceedings at Law, 
any under Title Injunctions. f 


A 1 nfs, is the firſt proceſs againſt a peer, or Sequeſtration a- 
— — of the houſe of commons; but if there be a ſe- gainſt — peer for 
* queftration niſi againſt a peer, for want of an anſwer, and the nt i an ane 


= . = bd * 6 * d 
the peer puts in an anſwer, which is inſufficient, yet the order for — byes” MN 


ench, 2 4 py ſhall not be abſolute, but a new ſequeſtration ficient anſwer, 


cle, And ſee 1 Williams, 535, where it is determined to be both Firſt proceſs a- 


xels within the meaning and words of this laſt ſtatute, that the _ N 


1a", Wl fic proceſs of contempt againſt a menial ſervant of a peer of peer is a ſe- 


the realm, for want of an anſwer, is a ſequeſtration aj, in the queſtration nifi. 
fore ſame manner as in the caſe of the himſelf; and lord chan- 
d by cellor ſaid if it were not ſo, as it is _ no attachment would 


uon, Wa lie againſt their perſons, conſequent i there would be no re- 

par. medy againſt them, and they would have a greater privilege 

ocels WY than their lord, if the proceſs againſt ſuch menial ſervant 

Zens, i were to be a ſubpena., 1 Williams, Rep. 535. 8 
par- 


, pet- Fer Cur. Tho? the court will not proceed againſt a member The court will 
| that has“ privilege of parliament ; yet if a parliament man j 2 

ſues at law, and a bill is brought in equity to be relieved member of par- 
apainft that action, the court will make an order to ſtay pro- liament, to ſtay 


- of WY c*<lings at law, till anſwer, or further order, 1 Fern. 329. his ſuit at law, 


, : till anſwer, or 
need, ya Rep. 15. | | further order. | 
ation, * 722 


ant of Although the privilege of peerage doth allow a peer of the A peer is to an- 
u, be realm to put in bis — upon honour only, yet it is re- "m__ " ones 
firained to an anſwer ; and as to all affidavits, and where a affidavit, 7 


peer is examined, as a witneſs on interrogatories, or viva voce, examination as 


be muſt be upon his oath. 1 Williams, 147. a witneſs, either 
viva voce, or up- 
| the 2085 on interrogatories, muſt be upon oath, 
f any | 
Ph by The caſe is the ſame as to peereſſes. Sed quer. if peers, 


ediate 
relans 
at the 
Great 
* fore required to anſwer upon oath, and that the apprehends 
ali © anſwering upon oath may be a prejudice to her, before vilege, if the be 
2s he puts in her anſwer upon honour, the ſhould appl to the afterwardschar- 
court in a ſpecial manner, for liberty to do fo, 57 Go court ged as married 

i go determine the queſtion A to the nature and merits 593 <vnmoence, 
| oT. II. oF. 
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of the caſey or Uſe, The ſhould plead het” privilepe] bat! 
this caſe, ® it is thought, ſhe muſt afſerr her fieſt marriage 
a peer, by which ſhe had privilege, unleſs it beadmired by 


* 


rivilege. See the caſe of 
hancery, Michaelmas and flilary terms, 153 ul 


- 


* | 1 
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Privilege of the Officers, &c, and 
N Suitors in the Court. 


Avtorkies® wot PRIVILEGE belongs to all the officers, artornies, and mi 
other officers 1 niſters of the cqurt ; and/if any perſon intitled to prin 
lege, be arreſted by proceſs of any other “ court, he ma 
bring his writ of privilege, containing a ſuperſedeas: And al 
officers; attornies, &c. intitled thereto, are exempt from A 
mY upon juries, in offices, or in any capacity that may in the leal 
Tice” which diſturb or moleſt them in their profeſſion; but it is very neceſſary 
may diſturb that ſych perſon, ſo intitled to privilege, ſhould have a-writ « 
_ — their privilege, ready to produce at all times, upon occaſion. 
protetion, * Td F * 
Privilege of at- But privjlege extends only to ſuch attornies, &c. who han 
tornles I an immediate dependance on the court, and it does not el 
. | tepe'to their ſervants or dependants, 
An attorney But an attorney tho he doth not practice, yet he ſhall b 
on the wal, F his privilege ſo long as he continues an attorney on | 


tho* he 

not practice hath privilegge. FFT 
Serjeants at A ſerjeant at law has no privilege, nor a barriſter. 
law or barril- : — * 


ters have no privilege. 


—— apts. aut 
* * I * 
* 3 * I 2 
* 
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ttorney, ufing any trade, ſhall 


„ in ö 2 | | e 15 . * 23 

ord 2" : „ E 7 
Privilege is not to be pleaded in the negative; as that an Privilege how 

officer ought not to be fued elſewhere bar in his own court, 22 


without ſaying it is uſual for them to be ſued there, &c. and + P 'a 
rde abe be pleaded wo general 2 Har. Oh. Nas. 30 ; 


Edit, 320. ; 


, \ 


The Nr &o. of the court, have alſo this Attornies, Ac. 
privilege, that they are not to be ſued in any court, but in to be ſued in 
i WT that court only to which they belong (except they be ſued by their own court 
Ha attorney, Le. of another court in his court) if they be, . 
they may plead their privilege, and it ſhall be allowed. Sed — 28 
fer. if there be another defendant in the cauſe not privi- fad Lale. 
leged. See 1 Vern. 246. ea es - | 


* 


The defendant being foreign a * in the Excheguer, Plea of pri e 
Po the privilege dl that court, 1 that he ought not to ds be upon oath 
ſuedor impleaded elſewhere ; but the court over-ruled the 
plea, becauſe it was not put in upon oath, 2 Vern. 83. | 


By che 79th general rule, attachments of privilege at the RULE. 
it of officers, attornies, or any other * privileged perſon, Attachment of 
grounded upon Engliſi bills, are not to iſſue until the bill be FFivilege not to 
rſt filed. TY, - r | 3 
Be f ey : 3 
But if the bill be for an injunction to quiet poſſeſſions, ſtay Except to quiet 
waſtes, or ſuits at law cormmenced, Tuch attachment or other poſſeſſions, ſtay 
proceſs for appearance may iſſue before the bill be filed; not- waſtes, or ſuits 
withſtanding the above rule, how to proceed, if the bill be at law. | 
dt filed in time, after ſuch proceſs hath iſſued, ſee the pro- 
*edings on the ſubpana, under Title Proceſs. * 

g | 


| Where an attorney is defendant to a bill, a fubpzene is not to Subpana not to 
be prayed in the bill againſt him, but an order tor him to an- be prayed in a 
wer the plajatifF's bill in the ufual time, unleſs he is ſued as bill ne 
necuor, adminiſtrator, guardian, or truſtee; for his privi- 1 de . 
je is perſonal, and not to be applied, but as he is an atturney ſwer, unleſs | 
i the court. See Title, Arm and Solicir. facd in auter 


, Eroit, 4 


1 
” 1 

$a Is > 46.3 5: 
* — 7 0 


\ 


1 | Nee, 5 
” --  Suitors and wir- All ſultors and Cath attending on the courts. & zt 
nelſes attending are privileged; and if during that time they are arreſted, eile 

a 8 in the face of the court, or out of the court, as they. are g 
92 ged..  .or 2 6 5 to attend and follow the Ar on which bt 

a2 attend, (for fo far the court does and will fen 0 every 

* 727 the court, on application * of counſel, wil rlares dh 

as wes will grant a temporary ſuperſedeas of privilege ; and the 15 
tiff in the aclion, upon complaint and oath made t 

* ſhall, unleſs he makes it appear, he was ignorant of the a. 
kg — rendance the defendant was bound to, ſtand committed, ad 
remain in cuſtody, until he petitions, ſubmirs and begs parka 
+. 2. of the court, md, pay ar coſts to the other party. 2 ll 
ee gr 4 Gold. %. 1 Har. Chanc. Pra&#. zd Edt 
Writ of protets. But in 2 = — beſt way is to apply to the coun 
tion, = ra writ of protection, for ſome certain time, which th 

court will grant on a p 1 affidavit, and on counſel's n 
Fee tion; and when it hes iſſued, it will be proper to ſhew 1 
ame, and give l thereof to all ſheriffs, &c . to hom 

II is likely any proceſs 84 be directed againſt the * 

w Pradice of the Laws of ts Cours, By" 18. 


dap] 
T atte 


him 1 


be ar- A defendant, coming to execute a commiſiicn, wal ei 
22s — arreſted, had an habeas corpui cum cauſa, and was ſer at _ 
ente a commiſ- 1 Ch. Pra. zd Edit. 319. | 
* ion, ſet at liberty. * | 


| Audgfoaplain A plaintif arreſted when he came up to examine his wit 
tiff who had neſſes, was diſcharged by ſuperſedeas of privilege : Anda plait 
Dune fete riff coming up to court to proſecute his cauſe, half ayea 
gp") 3 after his bill exhibited, was arreſted, and had“ his Fog 
728 it appearing he came up only fot chat purpoſe. Jbidem. 
£21 user. For it does not appear that the practice. has been 

5 carried ſo far i in this I. : 


| Pra 


9 879 


/ 
- Proceſs what: OCESS / Proceſſus' a 8 — 3 wy ) 
Poe called, becauſe ir proceeds or goes out — 
matter, either original or judicial, and hath two 0 
tions. Firſt, it is (largely) taken for all the ings} 
nanny action, real or perſonal, civil or criminal, from the! 
gioning to the end. Secondly, we call that _— * 0 


. 
ginning or principal part thereof, by which the reſt is directed 
or if taken ſtrictly, it is the proceeding after the original nn 
fore judgment. Briton, 138. Lond, Lib. 4. Cr. rde 
The ſalpena is the firſt proceſs of this court, in order to Subpenat beit. 
ring in the party to anſwer : And it is. the only writ on this Proceſs, to alt 
de of the court, which the attornies themſelves make our, the defendant 
ut no other writ in this court; and it iſſues under the ſeal of an wir 2 


” 


CS 


1 


12 Ste we 4 «a 
* * . 


ſometimes immediately, and ar other times at a certain day, * 729 * 
appear in the ſaid court, on pain of 1ool. to anſwer be 
natters objected againſt him, by the perſon complaining of N 
um in the bill, who is generally called plaintiff. „„ 


It was anciently and originally a proceſs, in the ene of M 8989 
mmon law, in order 2 in a witneſs to atteſt the trath; mae — 9 
nd it is a ſummons to the party, under a penalty, to appear n. g 

and give his teſtimony. „ ee . a nee 


v4 $3 


This proceſs therefore was taken up by the court of Chancery, Andwas formed 
hen * was 8 to an 2 n 2 to the Þ7 the court bf 
th of the plaintiff's allegations; becauſe it was the neareſt qe manner of 
rocels that 5 uſed in the caſe of atteſtation by the 2 Pe, | 
w; and this was formed after the manner of citations by civil and canon 
te civil and canon law, in which it was to inſert law. 
te name of the defendant, and alſo of FREY at whoſe © = 
uit they were to appear, and the time and place for appea - 
And this writ in Chancery was firſt framed de Waltham, Subpena, why 
per of the Rolls, and afterwards vor? 22 and, ſo. called, and 
rd treaſurer of England It took its name from the words wad IV. . 
nſerted therein, to denote the penalty for non- e 
2. ſub pena centum * librarum ; which words are inſerted in 730 
the penalty being never levied. 15 | 


And it is common to, and prayed by all the before-mentioned Common to, , 

ills, and is made uſe of on every one of them, but on the AE — 

v!leſſory bill; which bill is proceeded upon on the appear- pafſeſſory bills, 
on ſervice of the injunction, and on perſonal interroga- 5 

ories, as is before ſet forth. FOND 8 


You can put but four defendants in one ſapœna, and the Four defendants 
on is to prevent the vexations of plaintiffs, and to prevent only to be ina 
be miſtakes which might happen in the tranſcribing a multi- 
cityof names; but a huſband and wife are taken together 

it as one of the four. Vo , 


— . » „ 1 
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this court, requiring the perſon complained of in the bill, bythe attornies. ' | 


1 after 5 Go 


4 


vrhich is return f, 


able at any day. 


certain in tem. returnable in the vacation. 


n 
adly, extraordi- 
nary, which is 
returnable im- 


= 1 


of A dies ben, 
? a. YZ 


FT "I vt 2 


RULE. 


the attorney, 
and entered 
at the chief re- 


See p. 734. And note, the defendant has the fame time to 


v C ppear to a fubpena returnable immediately, as to the ub pana 


In the caſe. of M Cariſy and Kelly, in this court, a ſuljens 


of opinion, that a 8 be teſted and made returnable 
in the 
| term. 


725 By the 6th general rule, all fubpaenas are to be figned by 
To be figned by 


EF 


\ * N 
* 4 
— 
8 
— , . 


RULE. y the r e rule, every ſubpena is to be teſted, 12 
— 1 e in term: time, or in the ſour days aer Tip ant 
eee eee, | 
The return of And the return of the ſubpena is either ordinary, or Fry anc 

. the ſubpena traordinary. | ; 48 75. * 7/08 a nal 
iſ, erdivary © +1, Ordinary, which is at any day certain within the term; 


on in this court, by the foregoing rule, no ſubþ@ne is to be 

* 2dly, The Extraordinary return is made immediate; but 
in this caſe the ſubpena muſt iſſue in term- time, or in the four 
days after Eaſter term, or the eight days after any other term; 


and no ſervice of ſuch ſubpene returnable immediate, ſhall be 
good, unleſs it be in Dublin, or within twelve miles thereof. 


returnable on a certain day, that is, four days after ſervice. 
was teſſed on a dies non, and ſolemnly determined by lord 
chief baron Dalton, that it was regular to do ſo; and be was 


at any time in term, or in the four or eight days after any 


the-attornies, and entered at the chief remembrancer's office, 
and at the ſeal, otherwiſe, upon certificate of nd ſuch ſigning, 
or entry, the defendant to be diſmiſſed with cofts. | 


on 
What miſtakes And note, that there may be ſeveral miftakes in the /ubpen, 
in the writ will which may vitiate the wriit. ys "Y 
FW . 3 | ſha 
h ab; * * Firſt, in the names of the parties; ſor if there be errut 
735 g | * SED OY | | 8 of ſen 
xi, In in the name, either chriſtian name or ſurname, there, if an- in 
names of the ther perſon, ſo named, be ſerved, he ſhall have his coſts. And, Fe 
hartes. that this was ſo at the canon law, fee Gail, 93, Durand, 177 ug 
138 But if the perſon falſely named be ſerved, and do not appear, Wil i, 
\ » there can be no procels of contempt againſt him; $24 10 
* was ted. ; et non entis null e fint qualitates ; and therefore, 
an attachment iſſues _ ſuch ſubgerna, upon application 
tothe court, it ſhall be diſcharged with coſts.—$o alſo, , 
' the. canon law, if the perſon fo ſerved appeared, and wen 
away without anſwering, there could be no ,proceſs againff ee 
him, becauſe the citation is the foundation of the cauſe, and * 
che libel a ſpecification of the citation, and the proceſs mu 
run upon the citation, and a citation againſt Peter could fount , 
no contempt or contumacy againſt John: But in courts oi wt 
7 9 A [08 * ie 00 . . equiij ſup 


* 


* 


ty, where the ſalpæns is but as a ſummons, if the defend 
ant appears by his proper name, and that he be. properly 
make in the bill, this cures any error in the /ubpena, or the 
ſervice thereof ; and proceſs may be entered upon this appear- + 
ance, for want of an anſwer, though he was inproperly 
named in the ſubpena. Maranta, 240. <A | 


* Secondly, in the return, as if it be taken out in term re- "133. 4 
a the re» 


wrnable at no day, or time certain; for the party is at a loſs aqly, 
when to appear, and, therefore, there is no contempt in not turn, 
obeying 1 22 4 


ing it 
Thirdly, in the form of the writ ; for if the form of the zdly, in the 
writ be miſtaken, it cannot be preſumed, even in the court to form of tho 
which it is returnable, that it iſſued from thence ; and there- vi 
fore, the party ſerved, ſhall not be obliged to take notice 

: +4 f\ * 7 12 a 


of it. 


But where there are many plaintiffs, they need not all be Where many 
named, but only 4. B. and others, ſince this is ſufficient no- plaintiffs, 
tice to the defendant to appear; for the appearance to 4. B. _— -, 
and others, will be an appearance to the reſt; but the ſafeſt ©: &-4 
way is to name all the plaintiffs. ; Wy AG; | ; 


* 


1 1 i 37S * 
By the 7th general rule “, if the bill be not filed before or at RUL RZ. 
the day of the return of the ſubpœna to anſwer, then the de- The proceed - 
ſendant may enter his appearance; and upon producing (at ings in caſes 
leaſt * four days after ſuch appearance) a — thereof, Where theſut—- 
and of no bill being filed, he ſhall, upon motion, be diſ- pony mes by” | 
miſſed with coſts ; but if no ſuch motion be made, then the if the bil © 
aintiff ſhall have liberty to file his bill at any time in the be not filed in | 
ad term, or within ten days after the ſaid term; but if the the time pre- 
bill be not filed in chat time, no proceſs of contempt to iſſue ſcribed by the | 
on the ſaid ſervice. F | JE 4 "IT == 734 | 


* 
% 


ſendant a-new With proceſs for appearance; and notwithſtand- the lervic 

ing the ſubpeena be ſerved before 1 pe oh, 

ant is not obliged to appear until the bill be filed, and after it Deferidant is not 

is filed, he ſhall have ji . 

pear until four 
days after the , 

bill is filed. 

By the 5th general rule, as to ſubpena returnable immedi- _ RULE. 


ately, if the plaintiff does not file his bill, within four days The time plain» 


after appearance, then, upon motion to be diſmiſſed, without * — — 


rice of ſubpœna, returnable immediately, and ſuch ſubpœna to be ſerved within 12 miles of 


danny 
* This rule relates only to bills for injunctions to quiet poſſeſſigns, ſay 
or ſvirs at law; in all other caſes, the bill muſt be c 


| before th 
ſiizera iſſues, by ſtatute 6 An. C5, 10. Poſt. EY 


| Proceſs. 7 
ny further day; and no ſervice of ſubpzna returnable imme 


| | | I 
diately ſhall be good, unleſs it be in Dublin, or within teh rer 
miles thereof. 8 e ceſs 
* 7 3 5 The court do ſometimes, on motion of the plaintiff x. | 
Time for filing torney, enlarge the time for filing the bill; but as theſe bill 
the bill en- are often contrived merely to delay ſome proceedings at lan, iſ" 
' larged, on ſpe- the court is very unwilling to grant furcher time, unleſs ſome _ 
cauſe ſhewn. ſpecial cauſe be ſhewn. ey ) | | denn 
No ſubpeena to But now, by ſtatute 6th Ann, Ch. 10. pars, no ſubpena, or l 
| ifſuetill bill other proceſs for appearance, ſhall iſſue out of any cour: gde. 
. filed, * in equity, until after the bill is filed with the proper officer, (ex- M.. 
— — cept in caſes of bills for injunctions, to quiet poſſeſſion, de, 
Nr until a cer- ſtay wafte, or ſuits at law, commenced) “ and a certificat lord 
. tificate that the thereof, brought to the proper officer, who makes out ſubpen, the! 
bill is filed. or other proceſs, under the hand of the officer who files bil 
in equity; for which certificate he ſhall have no fee. 7 
FA In this court, the officer who files the bill, enters on the tho! 
orſed on the hack of the ſubpene, that the bill is filed. | EO 
ſubpœna. e 1 47 . „ eee =P | yea 
Time of filing If the bill be filed above a year before the ſubp@na iſſues, the 
bill. to be mark- officer is to mark, at the foot of the ſubpana, the * time the l 
ed on the ſub- pill was filed, for the eaſe of the defendant in finding thy buſ 
pœna, if above a 1 r >. + be," 3 ; bec: 
year before. ſar * a | vn 
no They only are defendants to a bill inf hom N 
only Jhey only are detendants to a bill, againſt w orf: 
are defendants ed 1 Willams, ORR Rr, 55 the 
rr Zo 
. againſt whom is "i 
. wa 
SK 5 | | 
RULE. By the iſt general rule, every ſubpæna is to be ſerved pr f 
Subpeiiz how ſonally, or a copy thereof (after ſhew ing the ſaid writ) left à Joe 
» ® the defendant's uſual place of reſidence, with one of the f. dhe 
How if it be ſor Mil ys to be given to the defendant, unleſs it be for payment o |. 
payment of money, in which caſe, perſonal ſervice is requiſite. But where c | 
money; and the defendant is out of the land, and cannot be found, and ja cu 
the defendant proſecutes a ſuit at law, or in this court; for relief again be! 
out of the king- which ſuit at law, a bill is exhibited, upon affidayit made that "A 
? he is out of the land, and cannot be found, the court will order 
the /ubp@na to be left with his attorney at law, or in thiscour, 7 
as the caſe requires, and that to be good ſervice, * 
Defendant tobe. But note, it muſt be a true copy with which the deſendanſ f b 
ſerved with a is ſerved, or he may take advantage of it, for it is no contem| 150 
true copy, or in the party; not to appear, if he be not ſerved with the /ut: 
no contempt not na itſelf, or a true copy. W | 
® A ubpena for an injunction to ſtop proceedin , ifſne nc four 
. wick there be — any ſuit 4 — wy Agr Ah the / ſpec 


exe ifſued, as to ſtop an execution, Ne. | 


\ \ 


\ 


| 


Proceſs. 


- In lord chief baron Hale's time, it was ordered, that the Perſons em- 
perſons to be em oyed in ſerving ſubpanas, and other pro- ployed to ſerve 
ceſs, ſhould 2 1 perſons, and capable of reading the, ſubpernas, to be 
they ſerved. oy; liens. ſe 
* l , | q | 3 13 f 5 737 
In the caſe of Higginbotham againſt Chee vers in this court, the gervice of the 
fervice of a ſubpena on a return day, even in the afternoon, ſubpœna on the 
vas ruled by lord chief baron Gilbert, good, becauſe it is not return day good. 
certain how long the court fits. 5 „ e 


If the defendant be but an inmate or lodger in a houſe, How the 
the ſubpana. is to be ſerved either perſonally any where, or pena ___ | 
upon the defendant's own ſervant, or his wife, or child, above ſerved if the de- 
the age of ſixteen, years, at the lodgings, or upon the land- fendant be but 
lord or landlady of the houſe 3 but ſervice upon the ſervant of a lodger in the 
the landlord or landlady, will not be good. L hands. 


But leaving a ſubpena to appear and anſwer, at the lodgings Proceſs ſerved 
of a defendant, who was not te be found, not good ſervice, zt defendant's 
though an order was obtained 'for that pages, it appearing laſt place of 


afterwards that the defendant had left his lodgings above a 2 _—_ 


year before the ſubpeena was ſerved. 2 Vern. 369. it above twelve. 
ih 1 | : | | months, not - 
8 the If the ſubpœna be againſt huſband and wife, and either the oy Pi 8 


huſband or wife alone be ſerved, it is ſervice of the other, | 
becauſe they are «conſidered as Tang ts perſon, and their iſe, _ 
property is the ſame; and therefore if one only be ſerved, it ſervice of both. 
is preſumed to be ſufficient notice to the other; and, for want 7 38 

of an appearance for the wife, an attachment will iſſue againſt , 

the wife, or both, in as much as it is a contempt in both, if 

the wife doth not appear as well as the huſband, ſince the huſ- 

band ought to take care to order an appearance for his wife. 


If two perſons commence a ſuit beyond ſea, to arreft the A ſubpœna ſerv- 
defendant's goods at Leghorn, by order of court, the ſervice of ed on one in 
the ſubpena, on the defendant here, may be ſervice on the England, or- 
other defendant beyond ſea. Love and Baker. 1 Ch. Ca. 67; dered te os 


| * ſor both joining in the ſuit beyond ſea, are looked on, in the good — of 
e 2 as but one perſon ; and, by conſequence, they are to beyond — 
* be looked on here but as one perſon, they being in this matter why. 


the ſame in intereſt; 


The ſervice is good in the night, or on Sunday, if it be be- When the ſer- 
fore the time of the return; for this being only proceſs of no- vice is good at 
tice, and not to arreſt the party, it can create no diſturbance, night, gr on a 
though it be ſerved in the night, or on Sunday. 1 Har. Chancery mon 
Prof. 299. 3d Ew. at | 


If a man, whoſe place of reſidence is in the country, be A perſon 
found in town, and there, be ſerved with a ſubpena, he isonly 4 —— * 
found in town, and with a ſubpœna, he has * 
— - ſeryed with a ſubpana, he ha o 

| | intitled 


739 intitled to fuch time to anſwer as a * perſon who reſides ix 
_"v® town is, and not intitled to a dedinus to anſwer in the conn 
nor will the court grant it, unleſs upon fome ſpecial cauſe by 
affidavit, becauſe the time for anſwering depends upon the 
lace where the ſubgæna was ſerved ; for no man can gain, ty 
4 Pimfelt, a new privilege, by his change of habitation, aße 
"WY p the ſubpana ſerved ; 9 | 


LE. By the 1,tth general rule, where a bill is brought to bere. 
Service of de- Ijeved againſt a ſuit at law, upon affidavit filed, that the de 
= "ads. got fendant is abſent beyond ſeas, an order may be taken our of 
z this court Courſe, for allowing the fervice of the attorney At law, or in 
wich fobpena, this court, to be good ſervice ; and the attorney is to be ſeryef 
_ good ſervice, with the order: In which caſe, he ſhall have, for his client 
where defend- four days to appear, and four days to anfwer, before any pr 


rake Bagg of ceſs of contempr do iſſue. 
» 


| ke is alla to be ſerved with the order. 


kingdom, or 

»bſcouds to have, in many gaſes, gone great 4 to compel the de 
avoid ſervice, fendant io appear for the expedition 

the court will 52 3. 5 

o great len f 

to compel the defendant to appear. 4 withc 


9 740 | * In the cafe of Card againſt Brown, and others, in this 


Service of de- Court, 28th April 1730, it was ordered, that ſervice of one If 
ſendant's wife's of the defendant's wife's houſe, or place of abode, with /u-Wiitet 
houſe, or place pæna to anfwer, and other proceſs, ſhould be good ſervice ems 
241 the huſband, it appearing. affidavit, that he was out tac! 
* the kingdom, and a neceſſary party, and that his wife ab ef th 
| ſco to avoid ſervice. by | RN fuffer 
5 exect 
Service on a And in the caſe of. Hump/ry 2 Næruftead, and othen BW w pr 
e e 9th May 1730, it was ordered, that ſervice of James Fleming, 8 rindi 
"Wa nn who had a bond in his hands belonging to the defendant Vi. 

- in his hands, iam Newflead, and was to receive the money for him, and « B 
. Charlton and Scot, two attornies, with a ſubpæna to anſwet a 
ſhould be deemed good ſervice of the defendants, Thomas and * 
William Newftead, they being out of the kingdom and abſcond tay « 
1,99 - hg "ie appearing that the ſaid Charleton and Scot were attornie fut. 
3 : for the faid Thomas and William Nexwflead in other cauſes com b. ſe 
/ | eg menced againſt them; the ſaid Fleming, Charleton, and vi in th 
. being ſerved with notice of the motion, as appeared such 
afſidavit. 3 of ch 

8 : | : of 
Where a plain- If it be neceſſary to bring 4 croſs bill againſt a plaintiff, who + 
tiff by his own upon the face of his own bill, appears to live abroad, beyout good 


bill, or by affi- 
davit appears co be beyond ſeas, fervice of his attorney in court ſhall be good ſervice, 


—— 


ſe: 


/ 


' = 
_ 
- "IVE 


1 


be Pte rr.” 
eſs. 


s the ſervice. of his attorney, in court, with a 


9 i an. | 
vl all be ® ordered to be good ſervice, without the uſual affidavitz * 741 
e uſe, it appeags, by his own bill, that he is out of the | 


ichof the proceſs of the court: And where it does not ap- 7 
ir, by the plaintiff's bill, that he is beyond ſeas, on affidavit 
ereof, the like order ſhall be made. 


© 


No proceſs can be ſerved on a priſoner, committed at the Noproceſsto be 


en. ; 

> Oo. it of the crown, without leave, but if he once appears, you ſerved on a pri- 
ur of rey go on againſt him. See Moſeley's Rep. 237, where it is "_ as. 
or in id, that lord chancellor, as one of the commiſſioners of A So”? 
ene yer and terminer, gave leave to ſerve a perſon with a fubpana, without horny 
lien, ho was in confinement in Neugate for murder, of which he "wie. 


; indicted at the Oli Bailey, and a ſpecial verdi found. , 


Where an attorney is defendant to a bill, a /ubpana is not Proceedings = 

o be prayed in the bill againſt him, but an order for him to agvinſtartornies 
awer the plaintiff's bill in the uſual time, unleſs he is ſued — — | 
p executor, adminiſtrator, guardian, or truſtee. | 


The king's attorney general is not to be ſerved with ſubpana, The attorney 


count : 
e oon any bill being filed againſt him. See Title Bill, p general 2 to | 
* | | Ko ſubpœna. Ws 
A. may be as well ſerved within liberties, as * 742 
Wit our. ; \ ; Sub 
be ſerved E 5 
n this N | N e in a liberty. 
if one 
h Ju 
ice d 
zut of 
e ab- 
athen, 
leming, 
t Wik | 
+ By 7 Geo. 2. Ch. 14, it is enacted, that upon all bills of fore- Proceſs on bills 


doſure filed, or to be filed, in the courts of Chancery, or Ex- = orecloſure 
Cequer, where it ſhall appear to the court, by affidavit, that e 
any of the parties, neceſſary to be ſerved, for carrying on the « on perſons 
ſuit, do abicond, or are out of the kingdom, fo as they cannot abſconding or 
be ſerved with proceſs, to appear and anſwer, but Rave been out of the king- 
wn þ the kingdom within twelve kalendar months next preceding . 
| ſuch affidavit, the courts may order that ſervice of the tenants 
of the mortgaged premiſſes, or the known agent, or receiver 
7 who of the rents 5 and at the laſt place of abode *® of the '#*% 743 
a9 ſo abſconding, or being out of the kingdom, ſhall be 3 
ani. . 1 


And - 


. ProceR, 
Ididem. And note, the motion in this caſe, is to be made by the 
plaintiff's attorney; and the court do not require a cenificay 
of the bill being filed, as it is uſually ſo ſet forth in the a 
| Gavit on which the application is found. 


1 


Subpana 10 cleft. an Attorney. © ö 


” 


Subpcena ad fa- FF a cauſe hath ſlept twelve months in court, there ſhall be 
| eee ee n proceedings had upon it, without firſt ſerving a ſubjen 
" cauſe has ſiept <4 faciendum attornatum. 1 Vern. 172. | 
twelve months. 2 | 
The reaſon of And the reaſon of the ſubpena ad faciendum attornatum in this 
u. ceuaſe, is, becauſe the defendant might be dead in fo long a 
time, and therefore, the court do not think the firſt appear 
ance of the defendant, by his attorney, to be ſufficient to 
found any further acts or proceedings of the court upon; and 
\ therefore, there muſt be a ſecond appearance for the defendan, 
and then it is preſumed that he is living. 


* V Alſo, if the party's attorney in court be dead, no proceh 
3 can be taken out againſt the party, until he has appointed a 
defendant's at- new attorney in court; and a ſubpæna ad faciendum attornatun 


torney is dead. muſt be taken out for that purpoſe, and ſerved ; becauſe, till 
z ſubpœna ad, 


Ac muſt iſſue. then, the party is not in court. 1 Williams, 420, Rai 


againſt Raper. 


— RULE. But a rule was made in this court, the 27th June, 1709, that 
The proceed- in all caſes, where a party is ſerved with a ſubpna ad faciendus 
* de- Artornatum, and the former attorney is living, there the rule is 
ſendant's attor- for liberty to proceed, upon producing an affidavit of the 
ney is living, ſervice of the ſubpana ad faciendum attornatum; but in caſe the 
and when he is attorney is dead, then the plainciff is to proſecute the defend- 
dead. ant to enforce him to make an attorney in the cauſe; and 
- bn. when the defendant has appeared, you may proceed of courle 
tiff may proceed Without any motion or rule for liberty to proceec. 
of courſe, ; | 
Service of this It was allowed, that the ſervice of the fubpana ad faciendus 
3 ora as ap RW be goed, 2 © os | on _ 5 
| p the party in this caſe, deni mfelf, yet ſtill the ub 
et, ehr be loft at his houſe, 1 Willens, 4 


by * 
/ ; * 


=, T2. 


[ 


Prof 


5 * Sulpœna to hear Judgment. Wh * 745 


the 


date 


W HEN a day is appointed by the court for hearing of Subpœna to hear 
the cauſe, the party, at whoſe inſtance the cauſe is ſer judgment. 
down, may then iſſue a ſubpane ad audiendum judicium, 


By the 65th general rule, every ſubpæna, to hear judgment, RULE. 
is to be ſerved perſonally, or left * at the party's uſual place How ta be 
of reſidence, eight days at leaft before the return — ex- ſerved. 
cept by the conſent of the attornies on both ſides, a ſhorter 
me be agreed upon, or appointed by ſpecial order of court. 

11 ho And where it ſhall appear by affidavit, that the party to be 
ſerved, hath no place of reſidence, or is beyond the ſeas, then 

the ſubpena left with his attorney in court will be good 
ſervice. T | 


2% Y 


I lt is neceſſary to have an affidavit of the ſervice of the /ub- An affidavit of 
be., he hear judgment made and filed, and to have an- artefte me ſervice | 
* copy thereof ready to produce at the hearing, ſo that ſervice eee the 
mm be proved, it the party ſerved ſhould not appear ; if this — ö 


afidayit be not filed, the court may refuſe to give judgment. * 7 46 


* 7 alrra; and the ſervice is made eight days before the hearing; 1 232 
nber the party may have time to take our his depoſitions and jaw 
un . . | | 
„ il prepare his counſel. 
Anditis to be ſerved upon all hearings, except upon hear- In what caſcs 


been decreed ; or upon the verdict and merits, where ſerved. 


fs the BY > heſe caſes it is ſufficient to ſerve the order for hearing. 

efent- l Where an infant is defendant, the affidavit of ſervice of Where as in- 
; and de Wh - her 

courſe, Jubpzna to hear judgment muſt be, that the guardian was fant is deſend- 


ſerved, not the-infant ; and this, (as yon. though the in- ant, the affidavie 
at be above fourteen, or want ever ſo little of twenty one; 2 

and the ſerving the infant “ ia not 2 for non conflat, but the ug at 2 

| infant might be in his cradle; or ſhould it appear, by the bill, 3 guar- 

bj tat he is near twenty-one, yet being not able to defend him- dian, not on 
2 3 $44 ſelf the infant 

N elf, ant. 

| | | 3 * 747. 
lt would ſeem from the words of this part of the rule, as if the original 

mi to be left at the place of reſidence. But this Japans is ſerved by deli- 

derng the copy in the ſame manner with the ſubpene to appear and anſwer. 


} But there muſt be an order for this purpoſe, which the court on ſuch 
pans kiarit, and an attorvey's motion thereon will make, = 


ſelf, the ſervice muſt be on the appointed | the 0 
to defend him. 2 Williams, 8 8 of? * age 


| Canſeadjottned If a cauſe is adjourned over, for want of parties, and de act 


for want of far. defendant is ſerved with the order, yet he muſt be ſerved vi N begi 
ad be frre a ſubpena to hear judgment. Meſeley's Rep. 26. [45 
with ſubpera \ 4 | 

ment. | ; | Pf”; pI \ ont 

proc 

oh. | Ph : 8 | time 
Proceſs of con- PROCESS of contempt iſſue, either by virtue of the or 

tempt upon the 1 dinary ſtated rules, or by virtue of ſome extraordinary N: 

ordinary and rule founded upon the parties conſent, on obtaining ſome I Pain 

3 favour from the court. all h. 

As to the firſt, they are either for not appearing, for nt : 

anſwering, or not anſwering over, or for not taking out a 4. ; 

Anus, or not returning an anſwer in due time, after the retun " . 

of the dedimus. | | 8 of 


As to the ſecond ſort of proceſs. Under this head it is pro- 

| per to conſider che nature and extent of the rules for time u 

* 748 anſwer, or proceſs tunc pro nunc, as alſo the rules for ar 
ſwering, or proceſs from the beginning. þ 


To conſider alſo, where a plaintiff ſhall begin his 
and how far he ſhall proceed with them on the foot of thek 
rules, and when he muſt go on in the ordinary courſe. -' 


To confider alſo in what ſenſe, and for what purpoſe, 
ſhort anſwer is to be looked upon as no anſwer with regarl 
to proceſs. _ „„ 


8 As to the rule of proceſs, tunc pro nunc. 


\ 
* 


Proceſs tune The meaning of that is, the defendant being obliged u 
pro nunc, the anſwer by the ſtated rule in four days after appearance, 
3 there- counſel or attorney prays, that that rule may be diſpenſe 
; with, or relaxed, that he may have further time to a 
ſwer, and offers to the court, as an inducement, that in cal 
he ſhould fail to anſwer by the time that ſhall be given hin 
that the plaintiff ſhall be as forward with his proceſs, as if ni 
ſuch rule had been obtained. by the defendant, to prevent th 
plaintiff from proceeding with his attachments, according! 
the ſtated rules; that is, that the plaintiff ſhall be in as gov! 
a condition, as he. would have been, if no indulgence ha 
been given to the defendant. 1 of 


* 


N — 
% 
* 
0 Lo 


* As to the rule of proceſs from the beginning; by the * 
"= former rule it was intended, that the plainti — "mg in as 3 
od condifion as he would have been in, had the defendant the beginning 
| the (ot been indulged ; but when the rule for proceſs from the in two caſes. 
with beginning is granted, it is intended he ſhall be in a better con- | 
i dition, and that will be done thus : I ; 


Suppoſe the defendant's time for anſwering, hath been'long Firſt, where 7 
dong the plaintiff hath negleCied, or omitted to enter his tie for . | 1 
| ; ; out, and plaintiff omits 8 


mes. defendant ab- 


Or ſuppoſe the defendant hath anſwered ſhort ſeveral 3 
| | ſwers ſhort fe» 


| : i x vera] times. 
Now, upon this rule, if the defendant fails to anſwer, the In cither caſe, 
plaintiff ſhall enter his proceſs back, and take out, at once, how PER, 
all his proceſs, not from the time of the rule given, but from 2 n 


the time the defendant ſhould have firſt anſwered. 


And it is proper to be confidered, where the plaintiff ſhall Ibidem. 
begin his proceſs, and how far he ſhall carry them on. | 
As to the queſtion, where he ſhall begin, when the rule is, Ibidem. 
o give proceſs from the beginning. | | | 


* He ſhall teſt his proceſs, where defendant made the firſt '* 7 50 
&fault, as is before mentioned. ; idem. 
As to the rule for proceſs tune pro mac, it muſt be conſidered Proceſs tunc 


b 2 > „ be 
4 0 the defendant was in, when 12 rule was ob- — x 


If his time for anſwering was out, then the plaintiff may If defendant's 7 

{this proceſs on the day of the rule. -_ _ time for an- 
ſwering be out. 

If his time for anſwering was not out, then the proceſs If his time for 

uſt not be teſted, till the attachment would have been due anſwering be 

the ordinary rules; for it is only intended by the rule for not out. 

frocels runc pro nunc, that he ſhould be in as good a condition 

he would have been in, and not in a better. | 


' Now as to hoiy far he ſhall proceed, on the foot of the ex- 
ordinary rules, and then go on, on che ordinary rules. 


ent the K | 
lr is frequent for plaintiffs after the time given by the ex- = 


dingt 
mordinary rule is out, to let another term, or a part of a 
ce hae paſs, and then they have taken out proceſs, not only to 


le me that was given, but to the time that lapſed afterwards, 
| 1 to 


ä 
+" . 1 * . 
7 $a : N 

a 4 
5 gt - 


» 


4% HM | "Proceſs * 
do the day of entering their proceſs; but that hath been j 

2781 3 nw and han for this plain reaſon, the — 

| be taken out per ſaltum, and all at once, but by virtue of th 

| ce  eonſentor extraordinary rule; and the conſent is only, thy 

the plaintiff ſhall tunc, that is, when the time fixed for a 

ſwering ſhall be out, take out proceſs ; but what proces} 

only ſuch as would have been due in the ordinary courſe, i 

| no doch order had been, and then he ought to have gone in the 

: ordinary manner, for the conſent imports no more, nor en 

it be extended further. 8 


1 


FEY 


Time given to As to ſhort anſwers, if time is given or proceſs, and the & 
2 2 ee de- fendant anſwers ſhort, it is deemed as no anſwer, and th 
de fore the proceſs may iſſue as if no anſwer was filed. 


cſs 
8 | 


On. report of an It often happens, that a defendant in contempt, is at lib 
infufficient an- to pay his coſt, and hath leave to anſwer, and if he ſhoul 


5 2 bulk an wer ſhort, the plaintiff may proceed with his proceſs, fron 


S x — . 


* 


fa. the former proceſs, as if the anſwer had not been put in 
Unleſs he hath and not be obliged to _ de novo, unleſs he hath - i fe 
accepted the of the coſt, which lord chief baron Gilbert called a comma Foc 
colt. tion, and the following caſe ſeems to confirm our practice. wr 


2 


Thidem. A diſtinction was taken by the ſolicitor general, and agree 
752 to by the court as reaſonable, and agreeable ro ® the meanin 
and orders of the court; that if any proceſs of contempt hay 

gone out againſt a defendant, for want of his anſwer, that 

tender of the coſts of thoſe contempts, if the plaintiff accept 

them, and the anſwer upon looking into it appears to beu 
ſufficient, ſo that the plaintiff takes exceptions, and the d 
fendant is obliged to put in a further anſwer, that in order 

compel the defendant to put in ſuch further anſwer (if not pi 

in time) the plaintiff muſt begin all proceſs de novo, and 

- on with ir regularly; becauſe his acceptance of the coſts, v 
a remiſſion of all former contempts, and purged them; h 

as an inſufficient anſwer is really no anſwer at all in the judy 

ment of the court, if he refuſes to accept the coſts, and tl 

anſwer being put in, and exceptions taken to it, if it is 

ed infuſfcient, he may go on with the proceſs where 

left of ro compel putting in a further anſwer, without beg 

ning de novo, as in the other caſe. Hai/tvell and Grainge, 

Ch. Ca. 238. Bac. Equ. Ca. 351, 352. 2 Williams, Rep. 482 


W 


of ti 


Note, here jt * proper to conſider, how far hs ſhall go« 
will the time taken up in exceptions, and referring the! 
and confirming the report be conſidered ? * I 


The ſubpana is a ſummons to the party itmſelf, that is de- rf attachment, 
ſendant, wherefore, not to ap thereon, is accounted a con- and on what 
tempt of the court; and in ſuch caſe an attachment iſſues to Erνν,Ü. 
the ſheriff to take him up: In this, the Chantery or equity 
proceſs differs from the proceſs at common law, for there, the 22 
writ or common capias, which is in the nature of a ſummons, 11 
> directed to che ſheriff, and the ſheriff aneiently made his ® 
{urn upon it, either ſummoneri frei, or nifal Aabuit in Balu 
ma per quod, fummoneri poſit : hete the plaintiff makes affidavie 
of the ſervice of the ſubpena, and files it in the prope? office, k 
md then the attachment iſſues of courſe, becauſe the fam- | 
mons is in nature of an order to attend the extraordinary ju- = 
ſdiion, and all other proceſs iſſue * on a ſuppoſition of 4 754 
liſodedience thereunto ; but if the ſummons had iſſued ro the 
ſheriff, it had only been a contempt ſhewn to à miniſterial 
efficer in not paying obedience to him, and not to the cours 
Melf: Befides, at common law, if a writ were directed to 
hom y. himſelf, that might. have been ſmothered, and it 
would not have laid any foundation for any other court to 

upon it: But when the power of the juſticiar was 

ke, this gave the Chancery a power to iſſue writs, and the 
other courts authority to proceed upon them, and therefare  _ * 
theſe were neceffarily directed to the eriff that they 2 >o 
be returned to the other courts ; but in the Chancery' and - 
tequer, where the ſame court iſſued the hot Ry the 
rm was to be, the firſt proceſs was directed to the party, 

it might be leſt with him, or at leaſt a copy of it, to m 
1 * 3 n time 7 is * 

F. Treatiſe Original Court of Chantery, by 

lae lord chief . vari | 8 8 


by the gth general rule, no attachment for not a g. RULE. 

on ſubpeng is to iſſue out, but on affidavit firſt made and filed, Attachment for 

of the ſervice of ſuch ſubpene; and if the defendant doth not r 

Wpear in four ſitting days after the bill filed, and return of the le ene ay. 
oL, II. * 1 8 Jſubpana, 


* 


755 * ſubpena, and“ anſwer within four ſitting days, a 
7 mpesrance, then, upon failure of either and not before, 
attachment to iſſue. e | 


: 
. 


Attachment And in this court, although the e © es of abode 
may be directed he particularly mentioned in the affidavit, of the ſervice of 1 
do che ſheriff of the Lena, yet the proceſs may be directed to the ſheriff af of 
any OunJ- any county; but in all caſes, the place where the /ubpanewy wrt 
ſerved, ſhould be ia, mentioned in the affidavit d ap 
ſervice.  _ | eee ird. 
5 5 | 51 the 
The uſual re- And upon this attachment there are two returns, either a pro 
turn on the at- cepi corpus, or a non eff inventus; but the firſt return is ſeldom tem 
tachment, by or never made, the ſheriff generally returning thereon, that if! 
the ſheriff, the defendant is not found in his bailiwick ; bur as the procek tion 
may be directed to any county, the clerk who makesghem WW fon 

ont, is uſually impowered, by the ſheriff of ſome county, t» 
return” them. TE Roar es. . , 

* 2 3 I £63 3%," | 1 nn i 
The form of But in an attachment, the form of the writ is, ita quod abus — 
the attachment, chr pus ad reſpondendum nobis tam de quodam, contemptu per * com 
and how the V. nobis illatum ut dicitur, quam ſuper hijs gue fibi tum E ih, Will «if 
—_— i abjicientur, et ad faciendum et ulterius recifiendum quod did cial off 
poly pie „gra conſiderawerit in hac parte et hoc nullatenus omittas, et habeat writ 
. bi: hoc breve; by which words it might ſeem they mie bon 
* 756 Lamerce the ſheriff for not bringing in the body, as they dd 4. 
upon the capias at common law; bur becauſe the writ was or: bein 
ge.ͤnally founded upon a contempt, it ſeems that when ide 2g 
theriff has taken up the body, he has paid obedience to the boch 
writ, though he does nor actually bring him up to the court; the ; 
becauſe, the contempt only induces a commitment, which u «{. 
_ farisfied, by impriſonment in the county gaol; and the flatuir i Ger 
of Weftmin/ter” ad only relates to original and judicial writs, 8 matt 
and not ta theſe prerogarive proceſs, and therefore they iſſued the 
an Habeas corpus, which is an undoubted writ, within the fe. beca 
te ppon- which to found an amerciament. M. S. Treatiſe « quee 
tlie Original of. the Court of Chancery, by che late lord chief baron n 
- Gilbert. .. DF 18 = N 2 | iT auth 
If che ſheriff, .,, 30 that if the ſheriff returns a cepi corpus, the next flep'is bei 
returns a cepi, move for a habeas corpus, to bring up the defendant's body, 1... 
a hab, corp. "he will. got anſwer. below; fur the ſheriff has executed the eher 
1 command of the writ of attachment, by taking the body, and mon 
he cannot carry him out of the county, without the command 8 
of the king; and if he ſhould carry him out of the count ;; 

without the king's,writ, it would be an eſcape. Hidin. 

The running lf the ſheriff rerurns a non eff inventus on the firſt atte | Fi 
out of proceſs (which is * generally the caſe) and the defendant ſtill fand f be e 
„ebe 8 out, che plaintiff may then iſſue an alia: attachment, and upo! "7 
CES — the like return on the alias attachment, a pluries * id — | 
Inventus, «. - upon the like return on the pluries attachment; t = a bra, 
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eie proclamation, having firſt ode ned an order 1 
of the court for that purpoſe, which is entered of courſe in * 1 
the office, at the inſtance of the plaintiff's attorney. 


— 


x of And note, the writ of proclamation is aproceſs; iſſuing out The proclanas» 
fof of the extraordinary juriſdiction, upon a von eff- inventus, te- tion a proceſs 
vn turned on the preceding proceſs, commanding the party to iſſuing out of 
t of appear in the Chancery, ſubpamna ligeancie. Now where a non eff me AUS 

| inventus was returned on a capias, iſſued in a criminal matter, oP” £72 
they proclaimed the party, and if he did not come in on ſuch A 
proclamation, he was declared an outlaw, ſo if he con- 55 | 
temned the extraordinary Juriſdiction he was proclaimed ; or 
if he was not taken, or did not come in upon ſuch proclama- 
tion, then he was deemed a rebel, and thereupon a commiſ- 


li hath been doubted, whether upon an attachment, or pro- Theſheriff upon 
damation, the ſheriff may break the doors or not; ſome have attachment, or 
held that the intent of the writ is to go no further than a — —— 
common capias, and that according to the authority of Semaine's roma foray hd 
eaſe, 5 Coke 91, it would be very inconvenient that the ſheriff's hy. 2 
officers, that execute common proceſs, ſhould haye, by this #*% 7 58 
writ, an authority to break into a man's houſe, and that his 
houſe ſhould not be a protection to him ; others have held that J 
the writ is propter contemptum nobis illatum, and that therefore, 


as ore being in the queen's caſe, there is no privilege or protection 
n the : gainſt the queen's proceſs ; but the true reaſon of this doubt, 
to the BY boch in Dalton and Compton, ariſes from the not underſtanding 
our the true nature of the proceſs, and the true reaſon of Semaine s 


caſe, for doubtleſs upon an attachment, or proclamation, the 
ſheriff cannot break the doors; and the difference as to this 
matter is, that when there is only authority in a/proceſs to take 


the perſon, or levy the debt, the ſheriff can go no further, | 
de fe becauſe the writ gives him no further authority; but in the The difference 
iſe WY queen's caſe, or in the caſe of outlawry, there are the wortls between proceſs 
| baron BN wn omittas propter libertatem aliquar:, and therefore ſuch writ gives Mued for , gait. 


urthority to break the houſe ; beſides, that in the caſe of dut- fangt, baween 

lawry, — man ſhall receive protection from the law, of which — — 2 Wo 

be is declared a violator, and therefore the 2 him as an Cuit of the | 

outlaw, doth imply the liberty of entering and ſeizing him Ween, or out: 

rhereſoever he lay hid ; but it may be alked why in the chm. - , ,.'9 

mon caſe of a contempt, the proceſs was not fo formed 2 759 99 

1 give authority to ſheriffs to enter the freehold ; the re- 
ii, ; PLE . n 


1 A -- 
* - ” 


Firſt, becauſe the very notion of kberum tenementum is, that 
the tenement ſhould be fend by the law, from all actual vio- 4 contempt, the 
lence, for that cannot be ſaid to be held freely, if the lang be can't 
that had riglit to diſtrain, or the ſheriff that was to ferve 3 ry, 
odinary proceſs, had a power to enter by force, and if the freehold... 
was not permitted to enter 7 4Rual violence, where 4 
| ky 


ee, 
1 


J. 


a * * . 
hy. - 
—— * = 
" — P 
* * 
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8 bad to his rent,. th gare gare . den 
E , co ſerve che the ondivary proceſs. 1 


idem. Secondly, | becauſe i in the time MR 
"ys 7 full Nigte, it was thought too ſevere, that the lords thut 
madd generally demands on a r tenants, "ſhould break in u 
2 Si their ever ſince the violence of ſuch a proceſs in 1 
te 8 _ + infllance, might yy them to pay more than was due. 


1 Baden- 8 Third) , 8 the party might 88 and willin to 

_ anſwer ha demand, and therefore it is too ſevere to unde 
by violence, which it n n N 
repay; eo per. Nac 


e Fourthly, The whole proceſs of » whole con 7 muſt be 
widem. ſerved by the 12 but the law muſt, in a caſe of this kind, 
3434, take notice, that it could not be ſerved but in proper perſon 

r | and it were too much, to lodge ſuch diſcretionary power in 

e 96h deputy of a miniſter, to violate mens houſes, in execy- 
tion of proces, in the firſt E See the e «i 

pt 5g 4 "huge, of the Original of the rf Cn, 75 


And note, that the lin of a man's own houſe 8 
be a matter very much contended for, from the conqueſt till 
the ſettling of magna charta; for the conquerot carried his er- 

5 deavours 10 reſtrain men from the 5 they had been uſed 
* to in their own houſes, as may be ſeen in Selten's Janus, 55. $: 
65. And therefore, in the time of Henry the zd, under 

e that the law gave to houſes and caſtles, "they uſedd io 
| « hs re 9 1 0 Fee wh therefore 7 

c vided againſt by the ſtatute of Marlbridge and Weſt 

by 2 . OY 24 Inft, 139. 93. And Selden's * 

7555 185 
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wu eri 
refuſes of ne- 


The next proceſs is a commiſſion of rebellion ; 4 this is 
a particular commiſſion, directed to commiſſioners, enerally 
our private perſons, comundim & divifee, ng that 
| 2 B. ubicung. invent. foret infra regnum Hibernie, tanguaa rebel 
N 5 neſtræ contempierem atletugtin ſeu attachiari faciatij ut, 

[4 


37 | 
0 e 


Rl. 


d the 18th general rule, "commiſſions of rebellion * 
LEE to the A at arms, iſſue of W t ef — ARE 1 
clamation being firftreturned, and filed in the office, and the 2 Iz 
orders for the ſame duly taken out; and if the party will ſtand. hon a i 
out to a commiſſion, or ſerjeant a at arms, his anſwer is not to And 
be accepted, till he firft enters into recognizance with e ws 1 
3 R 


Rs - = 


* The rule for the commiſſion. of rebellion is vigor of: 
courſe at the inſtance of the plaimif®s anorney. - | | 


8 8 


If the defendant ſtands out, the proceſs of Kea, either How the plain- 
for not appearing, or not anſwering 1 to a commiſſion of re- tiff is to proceed, 


de tellion, and afrerwards enters an ap pearance, or puts in his — * 
1 anſwer (as the cafe is) without giving E fecuriry, and. paying ying — ages ya 
ws the coſt of the proceſs, the courle is,. for che plaintl r 
omen to put a rals on the defendant, to give ſecurity to abidy or 
T the decree of the cuurt, N oa og 

or days after ſervice: of the order for that par or hay Revit or 


the plainrif may de at liberty to proceed — « the 5 

wpearance ſo entered, or anfwer filed. And when the fi faid 

s to bur da s are expired, then, upon an affidavit of the ſervies 

till e the ſaid order, a certificate of the commiſſion of rebellion 
en. being obtained, and of no recognizance entered into, and on 

motion of the plaintiff s attorney re the court will MN + 
the ſaid order abſolute, 2 


ln the caſe of Gibbons againſt ly i in this court, 13 1759, Defendant t 
te defendant having ſtood our the, proceſs of contertipt, to a np notice of 
xlamation of rebellion, entered an appeararice z but not 2 
uring given any notice thereof to “ the uu — 
ſor tendered the coſt of the the plaintiff s atto 
tered a commiſſion of rebellion, and then obtained fi 


| er as aforeſaid, for liberty to go on with proceſs, 188 
ma I nding the appearance: Afterwards a motion was made by 
upon Bt: uk, on behalf of the defendant, to ſer aſide the Uf order, 
me 


the commiſſion of, rebellion was entered after the defendar 

ud appeared but as the defendant had not given the bing 
y notice of the appearance, nor tendered rhe colt before the 
vmmiſſion was entered, the court on ſolemn debate, would 


nake no rule. 


der. Would not . cafe be he ane were the proceſs 
want of an anſwer. 


5 — 


A deſendant in ity is not originally obliged to n e ahh - 
decree, it is the —— only har a tothis obligation. But 
laid, that heirs, executors, adminiſtrators and truſtces, are (as ſuch) 

9 out of this rule. 


* 


* 


WA ove commiillotcns, "who wevertuſicd to do every ing We) 


« * 
1 2 


* to be paid, and as they de 


T 78 
1 


| | Wherethe . "Although, the wle in cis court be, dat where's deſentin 


mand is on the ſtands out the proceſs of contempt to à commiſſion of febel. 
eſtate, the court ljon, he ſhall (if required by the plaintiff) give ſecurity to 


Will not compel 


the defendant bide the decree of the court; yet, if the demand be not per 


dis enter into re- ſonal, but a demand on the eſtate, the rule ſhall-be diſpenſed 


cognixance, cho with, It was ſo determined on full debate, in the cafe of Day 
he ſtands out apainft Darcy and Darcy, in this court, Trinity term, 175), 
the — eg notwithſtanding the plaintiff had before * obrained ſuch order 
Kor or roy for liberty to proceed on default of the defendant, in givin 
#* 964 ſecurity to abide the decree, and paying the coſt of the procels 
oy ne aforeſaid, and had alſo obtained a ſequeſtration, and an 
order for ſetting down the cauſe to be heard thereon, to hate 

the bill taken againſt the defendant as confeſſed, '  _ 


3% Wein- On this writ it is held, that the commiſſioners may break 


enersmay break open the houſe of the party, or of another, where be is to 
nn _— * Ded becauſe the words of the writ are, that they ſhould 


— of attach the party, tanguam rebellem et legis noftræ contemptorem, and 


tabellien - therefore, this is within the proceſs of outlawry; for Wber 


. fe yoo are to take the party as a contemnor of the law, the de. 
gn of the writ is, that he ſhould not be any where protected 
dy the law, and therefore, it implies an authority to enter into 


the houſe. Paſten 253, Compton, 33 47. 2 Fax, Als, bi, 


g. 60. 92. 
$ , * a. 
- 


The reafon why And this is indeed the reaſon why this proceſs is directed to 
this writ is di- commiſſioners, and not to the ſheriff, becauſe the ſheriff car- 
— * not be ſuppoſed to execute all ſuch proceſs in perſon; and it 
1 15. pd ſhe- my be inconvenient to truft ſo great a power with a depuij d 
kr. a ſheriff*s nomination, and therefore this court appointsits 
* 765 carefully, and are“ anſwerable to the court for their mil 
c SIT e 


TY „ 1 "A | 


oy + i s 


What «ffiſtance | The commiſſioners haye power by thelr commiſſion to cal 
the commiſſi-' to their aſſiſtance any perſon, or peace-officer to aſſiſt them in 
2 1 taking the defendant ; and by the writ, the ſheriff is bound t 
1 aſſiſt them, but not to take their priſoner from them; and! 


are to proc any rſon ſhall reſcue him, the court will order the reſcue 
to 


if their priſoner =o 
be reſcued. * Negr. in Chancery, 95. 


1 * 17 


and committed. 1 Har. Ch. Prad. 325. zd Edit. Prod 


of rebellion, if titled to any 
{pai Gree they can take bail for the defendant's ape 


1 


* 


- 


ice ® unleſs this proceſs iſſues after «decree; in ie fich cafe 
they muſt bring up'their priſoner, and have him committed 
to the Four-Court Merflalſon, which the court will do on an at- 


} 


wrney z motion, where he is to remain until he has paid the 


* »66_ 
as | 


money, or * performed the decree, and cleared his contempt, 
ind the court will order him then to be diſcharged. . But note, 
the juſtices of the peace cannot bail the defendant, although 
iris an offence againſt the publick peace. Fra, Regr. in, 
Chan. 95. 2 Ch. (eS. 262. 1 3 
The bail is yy taken by the commiſſioners in their own And the defem> 
names, with a condition for the defendant's appearance, and dant is then to 
the defendant; upon his being admitted to bail, ought to pay pay his coſts... 
the cofts of his contempt. 1 Har. Ci. Fract. 325, and Nat. 
Rep. in Ch. 95. | | | 3 - [58274 
; ke e 


If the commiſſioners refuſe to return the writ, the court on How the . 
notion of the plaintiff's attorney, will order them to return miſſioners may 
not 


C 


it; which order if upon ſervice they obey not, proceſs of >*Puniſhed, if 

contempt. may iſſue againſt them. And if they take the party, e 8 ny | 

and ſuffer an eſcape, the court, on affidavit and motion, the defendant © 

and a day given to ſhew cauſe to the contrary, will order them eſcape. 

to be committed, till they bring him in, or pay the debt and _. \. 

toll. i Her. & Fred. 3a, Ton. d , WT 
When a commiſſion of rebellion has iſſued againſt the de- The proceed-. 

ſendant, he muſt, (as has been ſaid) enter into a recognizance ingson en 

w performs the decree, before his anſwer ſhall be received, into ſecurity, 

And for this purpoſe, his attorney is to move, * that it may be Jn. Pa gl 

referred to a baron, to meaſure the ſecurity. the defendant is to yellion, 

give, and the court will make an order for that purpoſe, and 767 3 

then, he is to take out a ſummons from the baron, to attend 

the reference, and is to ſerve the plaintiff's attorney there wit. 'Y 

and alſo with a copy of the order of reference, and to proceed 

thereon, as on other references: And when the baron hath | 

lened his report, it is to be brought to the chief baron, and 2. 8 

the defendant is to enter into a recognizance, in the ſum mea- - Pee 

lured by the baron, for performing the decree. | ö 


* 
. 2 2 


l the pony falls to attend on the ſecond” famn 1 N 
baron will proceed ex arte. 8 N FA TY Weed. 


The defendant is to procure two ſufficient perſons to be ſe- 1 
eurity for him, but the deſendant is not to execute the reco g * 
dance, nor is he obliged to ſerve the oppoſite party with t * + «bp 
| AT Uk A * X | i 4 8 names + ' 

* After a decree, the practice F now is, -upon 90 of invents; being res 
trvcd upon an attachmynt, to iſſue a ſcrjeant as arms. title Decree, Me. 
Aud in any caſe whether before, or after a dicree, the cite of rebellion 
k ſeldom executed; if it be before a decree, on a' non of inventus thereon, 
 ettatbment to'the JSrjeant a arms; iſſues, aud upon the like return by him 
Rerean a ſequeſtration, _ N | 


* 


8 | Proce 2 < | | 
names. of che foraties ; however it will net be amiſs to. ers 


them ewenty-four hours before the hour, to be appointed i 20 

entering into the recogniaance, ** 

ide, he chief baron ſometimes requires the ſureties to her "4 

4 is N 0 | arm! 


Xa 
. 


| 


Thidem.” When the recognizance is perfected, then the chief baron; Wi N 


- 1. the defendant's attorney : and upon his e en and e fe. 
all of 


intifPs attorney, for: the prociſi * 

l f Tt a of t 

= : £7 7 009 

If! aſter the order of reference hath been obtained, the & = 
ſendant's atrorney ſhall neglect or delay, to proceed there WW! 
the plaintifF's attorney may proceed to owns; the order of 2 


. = oo ſhort _— ; | proct 
Ibidem. ,” It the defendant would give ball before a bacon on the cer 
Bail may be ent, he is to apply to the court, by his counſel, for an ore de 
; gw 3 dre u for that purpoſe, and the court will grant it; but he is to gie f 

. Proper notice of the motion, 10 the mtorney for the ppc 


* : * 
0 ü 
of * n 8 a from 
a 4 * 
Y 4 * 
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putin 


* Svrjeant as Amt. 
— PHE next proveſs, after a commiſſion of rebellion, is , 


at arms, on re- this is granted on a return of a * non eff inventys, u 
2 miſſion of rebellion, upon motion of the plaimiffs anom. 


commiſſion of 
yebellion. 


s is a t officer belonging b 
arms, an anci- this court; and he alſo attends the houſe of commons ; and h 


* 4 »- "> + * by * 


% 


5 — 


Proceſs. 
» : hk. * ' 


xn ſhillings caption.ſee, nine pence a mile travelling charges, | 
0d fix ſhillings and eight pence a day for every day his pti- 
ſaver is in his cuſtody, . 


| By an order made in the Chantery of England, by the Stor A fa; _ 
— 45 the plaintiff may move of courle for a ſerſeant at arm, inal r. 
ml WW ms i” «lt cles, on the ferurn of . eq ef, | Mel's cles 0n epi = 


Here it may be inquired, why there muſt be a. ſerjeant at why there muſt 
ums, after the return of the commiſſion of rebellion, * before be a ſerjeant at 
z ſequeſtrarion can iſſue; and the reaſon ſeems to be, becauſe n, alter a 
commiſſioners, for executing the commiſſion of rebellion, are 9 
of the plaintiff's own nomination, and the court will not iſſae ſequeliation - 

a proceſs upon the whole lands and goods of the defendant, can iſſue. 


until one of it's ov officers ſee that the defendant do totally * 770. 
diſappear ; and hence it is, that the return of the ſerjeant Kh 
mo arms, is particularly * 0 in the ſequeſtration. * * AY! 
ons th | 


che ſerjeant at arms, refuſes or neglects to return this The proceed-- 
proceſs, the plaintiff's attorney may proceed to fine him; and ings againſt the 
aher a ſecond fine, the court, upon motion of the plaintiff's ſerjcantar . 
morney, will grant an attachment to the purſuivant againſt n his work. 7 
the ſerjeant at arms. If the defendant be taken on this writ, Ho he js to © 
the ſerjeant uſually takes bonds for his appearance, if not, the diſpoſe of his 
teſendant is to be committed to the Mar/hal/ſea of the Four- priſoner. 
(arts : But note, the ſheriff is not bound to take his priſoner The theriff noe 
him. | an nw to” u 


On proceſs of contempr againſt baron and feme, the wife Huſband and 
nay be taken into caftody by the ſerjeant at arms; and he wite yu 
ſhall have fees from the huſband for borb; but upon the wife's [ @ 
putting in her anſwer, ſhe ſhall be diſcharged, * without bet WT oh iſs. to of 
obliged to * ſecurity 10 abide the decree, as he muſt, if de diſe 8 
the plaintiff ſhall require it. | POR 


| | * 7m 

| | wool ; 5 8 e 271 
By two orders, 18th and 22d May, 171 3, upon reading the No 8 
bumble perition of Rickard Proey, eſq; ſerjeam ar artns of this or conſent of ei- 
court, and Jon Cameron, gent. purſuivant of the ſaid, court, ther p _— 
complaining that after writs are delivered to them from the reed 2 | 
ſreral officers of this court to them reſpectively directed, and ferjeant at arms, * 
that they, in obedience thereto, fend down, at their on ex- or purſuivant, 
pence, men and horſes ro execute the ſame, to their 2 coſt to be of any 
and charges; and that by reaſon of notice given, or fome other — | 
means, the perſons againſt whom ſuch attachments iffae, - ab- paid: "vg 
ond, or withdraw themſelves, ſo that they cannot be taken, 
ad afterwards the attornies of the faid court diſcharge or ſu- 
pwſede the ſerjennt at arms, or purſuivant to ſueh attachment. 
Mt take no care to ſee the petitioners ſatisſletl their” re- 
pClive due fees, and charges, thut they were WIG. 


of 


| It was therefore ardered by the court, that whenever any wx; 
MN of hauls, of ſhall iſſue — to the 1 

or purſuivant of this court, and that in obedience theretg, 
reſpeRtively ſend down their meſſengers to execute the ſame, 

dhat no diſcharge or conſent from any attorney of this ch 
7% or his client, only, ſhall be of any avail, or hinderthe * en 
eeeution of the fai attachments, unleſs their reſpective fees he 
3 firſt paid: And that no perſon or perfons, to be taken on a 
* attachment, ſhall be 1 rom the ſerjeant at arms, « 
Ws purſuivant, until the ſaid perſon, or perſons do firſt produy 
do them a ſuperſedeas, under the ſeal of this court. And the 
ee et — ive officers, of this court, to iſſue no,, ſuperſedeas, 1 

uc 


# 


ſiach attachments, without the perſon, ſo ſuing for the ſame, 
7 do firſt pay off the ſaid ſerjeant at arms, and purſuivant, thei 
reſpectire, uſual, and due fees: And that umil they are paid 
. .- their reſpective fees, the ſaid ſerjeant at arms, and purſuizan, 
S. N _ reſpecively, ſhall be at liberty to renew the ſaid attachment 
notwithſtanding the attornies to ſuch. contempts,. ſhall nx 

renew, or conſent to the renew ing the ſame, _ 


- W "Ts 4 


Of Sequeftrations. 
_ . Sequeſtration "0; HE next and laft proceſs is a ſequeſtration, which w 
what, and when | firſt introduced in lord Bacor's time, and then but ſpar 
ingly uſed in proceſs, and after a decree, to ſequeſter the thing 


* * 


in demand. 1 Fern, 421. 


Of the ſequẽſ- This is a proceſs in great uſe in the civil law, as a 2 
tration, and ſe- Domat 8 * Treatiſe of the Civil Law, Vol. 1. Tit. J. of a Depefis 
—_— S. 4. Pa. 138, to 148. And ſequeſtrators are there faid to b 

ö . appointed in two caſes, either by the common conſent of 
. 773 parties, when they all agree to it, or by the judge, when ti 


3 WIT of the owner of the thing controverted, and ti 
+ + -- neceflicy of committing it to the care and keeping of fon 
Ie body, *oblige the judge to order the thing to be ſequeſierd 
pending the ſuit. And this is there called a judicial ſequeſtr 

tion; which is different from that made by canſent of parti 
this being a covenant, the other a regulation made by i 


— 


| judge. For much curious learning on this . proceſs, ſee ind 
E © TEE 2 e * 
＋ ; / : A, | ' >; wr : \ e 
| Procels of es Ie ig now become a common proceſs, in our courts of equi hal 
; ueſtration two and may be ſaid to be twofold, that is, it iſſues either as me 
| fold, meme and, proceſs on the defendant's default in not appearing, or not at 
judicial. _ ſwering, after the whole proceſs of contempt have been ſpet 


ei 


\ 


* j x 
| * 
\ . * : 
5 =" 
- . ; 
* - 


a him] or it iſſues as a judicial proceſs'in parſuance of + © 

ang }ecree, and to enforce the performance of it; and it is the” 

e eeurion and life of a court of equity; and as it is the fruit _ 

ane long ſuit, it is to be favoured, and in this cafe,” it is ſaid 

coun, WR, be analogous to an execution at the common law. q 1 Wi- 1 = 

| ext 7 308. = wa 4 885 ' Ay | dar 2 » 6 27 „ ©". Ip Nh, 2 by 1 
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* And firſt - of the Segueſtration an meſne Proceſs.”  * „ 
* „00 — de 9 &* * * 8 F * 1 — . 2 . ) ” | 


| | wy l wake M4 155 * F? 7 ' hs . 4 
\ SEQUESTRATION, on meſne proceſs, is iſſued by order Sequeſtration 
of court, on a counſel's motion, upon a non eff inventun on meſhe pro- 
being teturned upon the attachment to the ſerjeant at arms; ** 


« 


and it is generally directed to four or more commiſſioners, How directed. 
powering them to ſeize the defendant's real and perſonal 
fate into their hands, and receive and ſequeſter the rents and 

frofits of his real eftate, until the defendant ſhall have an- 

ſvered the plaintiff's bill, or perform ſome other matter which 

jas been ordered by the court, for not doing whereof he is in 

contempt as aforeſaid. ' IN = 8 


- 


And theſe commiſſioners are called ſequeſtrators, and are gequ | 
xcountable to the court, and are to act in the execution of accountable and 
their office, according to the direction of the court ; and they how they are t 
ae to make return, from time to time, of what they have > PRA 
ſeized, as the court directs, and are to account for what comes 
their hands, and to bring the money into court, as the court x = 
ſhall direct, to be put out at intereſt, or otherwiſe diſpoſed of, | | 
u ſhall be found neceſſary ; but this money is not uſually paid | 

o the plaintiff, but is to remain in court till the“ defendant * 975 


hath appeared, or anſwered, and cleared his contempt; and 
then whatever harh-been ſeized,” by virtue of the ſequeſtra- | 
non, ſhall be. accounted for, and paid him; however, the ” l 
court hath the whole under their power, and may act therein ' 
areeable to the Equity of the cafe : And the plaintiff's 'coun-  - 
el may move and obtain an order for the tenants to artorn, _ 
md pay their rents to the ſequeſtrators ; or for the ſequeſtra - 
tors to ſell and diſpoſe of the goods of the party, and keep 
N in their hands, or bring it into court, as the court 

a "BY l | CI 
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Goods ſequeſ- Where goods, that are of a periſhable nature, att ſax 
tred, of . tered on meſne proceſs, the court will, upon application 
—4 * ſold by counſel, order the ſequeſtrators to ſell them ; but without 
 erder of court, direction of the court, they cannot even remove the gouf 
p much leſs ſell them, for the goods are only to be retained, \ 
nature of a pledge, to anſwer the.contempt. Bunb. Rep. 23 


Cequeſtrators Sequeſtratione on meſne proceſs, are accountable for i 
pe raged profits; and cn retain only ſo far, as to ſatisfy for the . 
only, fo far as tenpt. 1 Fern. 248, and fee Bunb. Rep. 273, where it 
to latily the ſaid that a ſequeſtration, for want of an appearance, is to 
| 9 looked upon only as a diſlringas, ad infinitum at law. 
One defendant This proceſs is like an outlawry at common law, fo ih! 
proceeded. > a defendarit, whe cannst be found, is proceeded againft, w 
— 2. ſequeſtration, and does nor then appear, you may ptoces 
not appearing, againſt che reſt. 2 Ch. Gs. 139: e 


Truſteecs failing | If a truſtee ſhould fail to appear, and 2 to a ſequeſtr 

2 how” tion ſhould iſſue againſt him, the gt all r as - 

* had duly appeared, and put in his anſwer, See the ad! 

gan, | — — the proceedings on heatings upon 
taken pro confeſſo. | | 


Sequeſtration Where one of the defendants is in contempt to a ſequef 
22 N tion for wam of an anſwer, and the cauſe is heard againſt t 
_ "eve a. Other defendants, yet the defendant, who is in contempt, mi 
gainſt the other COMEin and anſwer, and the cauſe may be heard again 4s i 
defendants, yet him. 2 Fern. 228. 
he oy _ | | ? 
in and 3niwer, = . 4 
ueſtration A ſequeſtration is the firſt proceſs againſt a peer, or membe 
if againſt a of her prog ;- bur if dt an — fer a ner 
Peer for want „i againſt a peer for want of an anſwer, and he puts in 4 
«2 es veda in inſufficient one, yet the order for the ſequeſtration ſhall notl 
an inſufficien. made abſolute, but a new order for a ſequeſtration nj hal 
one, yet the ot - be made. 2 Williams, 385. | hr 
der for the ſe- | 
queſtration ſhall not de abfolute. 


OPT -.. $ 12 N 1 
gequeſtration A ſequeſtration may iſſue againſt an infant for not appear ing 
au een 2 Ch, Ca. 163. 2 


* 


\ 


- 
* o 
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e 
ud hee let it be obſerved, that the ſeveral 


bers, attachment, alias en r 
do ifſue of courſe without motion ; becauſe he clerks. of 22999 M 


office, when there is an effidayit of the ſervice of the ab- are to Mae by - 
% know whether there is an appearance or not, and order of court. 
defendant not appearing, upon the return of each proces, 

he warrant for making out the other ; but the laſt preroga- 

are not to iſſue but by order of court; becauſe je muſt ; 

| appear to the cqurt, that the common minifters of juſtice | 
not able to take the party, before they ſhall have recourſe | 1 
this extraordinary method. For the method of ſetting 

n cauſes to be heard on ſequeſtrations, and proceedings 

mon, See Tule Hearing on Bills talen pro conſeſſo v 


1 
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7 Sequeſtrations on Decrees and the Proceedings thereon; * 778 
with jome Proceedings on Sequeſtrations in general. 


HAVE before mentioned that there are two ſorts of de- A decree for 
crees, a decree in per/ſonam, and a decree in rem; and that the land, 

in rem is generally executed, by an injunction to the 2 
iff, to put the party in ion of the land, or other n a 
ig demanded ; that he decree, in perfonam, is executed by put the party in 
ing an atteſted copy thereof, with an injunction to the poſſeſſion; a- 
ny for the performance thereof, &c, And that upon an afi- decree for a per- 
it of the ſervice thereof, and of a demand made of the — Furs, 
mey, or other thing decreed, and of having a proper power 8 * 
receive the ſame, and of diſobedience, or refuſal, the court proceedings to 
grant an attachment, and that upon a return of non eff obtain ſuch 
mus thereon, a ſerjeant at arms, and upon the like return 


on, a ſequeſtration. See Title Decree, &c. 


nd this writ of ſequeſtration is uſually directed to four writ how di- 
1 woo gm N by the 8 page writ" is mites, api the 
z and it is t y. comman that they, or any duty and power 
or two of them, do at certain, proper, and — ofthe ſequeſirar 
I, go to, and enter upon, all the real eftate of the defend- *** _- 
take, collect, and get into their hands, o nat only the 779 
u, and profits of the ſaid real eftate, but alſo his goods 
| chattels, and perſonal eſtate, and to detain, and keep the 
be under ration, until the defendant ſhall fully. obey, 
A, and perform the ſaid decree, in every particular, and 
ar his contempts, and the court make other order to the 


\ 


how to be ſer- 


ved, and the 


* 780 ” 


— 


— ſhewn 
F n yin 
: - 4 2 to the 
ſequeſtrators. 
1 
Sequeſtrators 
caunot diſtrain. 
Tenants may 
voluntarily pay 
their rents, or 
give ſecurity. 


Froceſs. | 
The ſequeſtration being ſo directed to the ſequeſtra 


two or more of them, therefore two of them at leaſt * th 
themſelves ſerve the GY on the ſeveral tenant, tha | 
is, one of the two muſt ſerve it in the preſerice of the other 
they cannot make an attorney for this purpoſe, nor deleen , 
their power: And the tenants alſo are to be ſerved onally : 
and this ſervice of the ſequeſtration, by the r panty 
the lands, is conſidered as a ſeizing and ſequeſtring: Then ; 
upon affidavit of- the ſeryice of the ſequeſtration, and o He 
 counſePs motion thereon, an order is to be obtained for payi com 
the rents to the ſequeſtrators.; which order is to be alſo peil e 
ſonally ſerved. And it is aid. it muſt alſo be ſerved by nA" 
of the ſequeſtrators as aforeſaid; then an affidavit 5 thi alled 
ſervice is to be made, and a motion, by counſel, that "n 
tenants may pay their rents to the ſequeſtrators, in a reaſong 
ble time, to be preſcribed by the order, or ſhew cauſe why! 7 
ſhould not be attached; and * this order, (it is ſaid) muſt alf I. 
be ſerved by two of the ſequeſtrators, and a perſonal deman «th 
made, and if the rents be not paid, then, on affidavit of ſui? ©? 
ſervice, demand of rent, and non-payment, and certificate « Th 
no cauſe ſhewn, the court, on counſel's motion, will grant . | 
But where the tenant can ſhew cauſe againſt paying hill” 
rent, as that * there is a prior ſequeſtration, cu/fodiam, or th If 
like, there the court allows the cauſe. „„ he , 
N Mita [pe TO Gavit 
But ſequeſtrators cannot diftrain, if they do, they will bWWWn:ke 
puniſhed by the court; but if on ſervice of the ſequeſtratioi i bme 
the tenant voluntarily, and without any order, pays the ren lte te 
or part of it, or gives ſecurity for it, this is good; ſo dete e dl 
mined in the Excheguer, in the caſe of the Attorney Gener cor, 
againſt Wynne and Bingham, 7th May, 1745. Fd wpli 
ey A . 5 to | 
oh Fes | 45 A ſeaue tu ende 
* Theſe diſſiculties attending the execution of this ſequeſtration, are me nigh 
than it may be poſſible to ſurmount; beſides the delay and trouble of ty I 
orders entirely to the ſame purpoſe: If the ſequeſtrators themſelves mul 1 
not only ſerve the ſequeſtration, but every order in the cauſe, what noid 
olf any credit, would be a ſequeſtrator? And if the ſum be large, what! led 
be the hazard in employing poor, or mean perſons? Why may not the ſerif 
order, (if two orders of the fame kind are to be ſerved) be ſerved by ain 
common perſon ? or why need it be ſerved perſonally ? When the order, a: 
which the money is demanded, « omes to be ſerved, it may be proper in mM, 
two of the ſequeſtrators ſhould themſelves ſerye this, and that it ſhould! 
- perſonally ſerved, —For the ſake of publick dealings, - intercourſe, and con Wi 
merce, and of borrowing and lending, thoſe great advantages in tradingh the 


. againſt Donal{/on, Mich: term, 1753, Kenedy againſt Fitzgerald, Hilary i 


ſecurity of money, and the eaſe of getting it in, ſhould be the | wy 
re 


nations, and without which they cannot poſſi ly, for any time exilt, | 


conſideration of every ſociety, and of every government, where 
municipal laws for the trahſaction of property,—See the caſe of M. 


1754, and M Nemara againſt &f'Nemara, Trinity termy 1760, ail ju t 
eourt, : 


a 1 
4 
. . * 


* ſequeſtration may be had of both lands, and eder merge b | 


K thing decreed is a perſo ER: * . 3 — re | 
tha 2 | | N 0 deerte is for a perſonal duty. 
ther , am - BER , ; , n 5 5 
exu And it hath been ſometimes. granted for money of the Sepmeſintien 
* ; or money in a2 
unden of others, Nn 174. Wo BL 14 ro 
| e Tm” 1 bands. 
Hence it appears, that there is a large truſt repoſed in the, Great truſt res 
mmiſſioners named in the ſequeſtration, and therefore great poſed in ſeque 
are qught to be taken, that they be ſuch as are able to an- tr. 
(ver for what ſhall come to their hands, in. caſe they ſhould be 
called to an account. 2 r F 


And therefore, a general rule was made in the Exchequer, RULE.» 
gh Fuly, 1743, that all ſequeſtrators, before the act, do enter Sequeſtrators tw 
into a recognizance, to be * accountable. for all ſuch ſums as nter into re- 
ſhall come to their hands: But note, though this ſeems to be 2 
* e to. 


wrery good rule, it is not now adhered to. 


* 
=, 


kl | 2 782 
are not to diſpoſe of any part of the eſtate they have Tu 7 
ified withour * of the court; and they are ay Xe Py TR 2 
temſelres, in all other acts relating to their office, as the 


* 


If the lands, againſt which the ſequeſtration iſſues, be in 388 
the hands of the 9 and not i bs tenants, upon afh- — Tt hs F 
kit thereof, and on counſel's motion thereon, the court will lands are in the 
make an order for the officer to ſer the lands for a'year, from 4fendant's aer 
ſme certain time, the leſſee or leſſees giving ſecurity ; and if kf 472 pea 
the tenants be diſturbed, the court will attach the offenders.” tenants, 

de the aforeſaid caſe of Kennedy againſt Fitzgerald, in this 

wort, Hilary, 1754. In England, the practice is, upon ſuch 

yplication, to grant an injunction to put the ſequeſtrators 

uto poſſeſſion; and they to ſet and let; but this may be at- 

taded with ill conſequences to the ſequeſtrators, as they would 

* accountable not only for what they made, but what they 

night have made, without wilful default. | | 


Upon affidavit that the defendant was gone to Holland; to The ab 
wid the * plaintiff's demand, and he having before been ar- after been taken 
11 upon an attachment, and a ci corpus returned by the on = — 0 | 
ll, the court upon motion, granted a ſerjeant at arms ene Boer ute 
him, and upon the return \ ek; a ſequeſtration. 1 — — 2 
i be: | cerjeant ararms. 
Wi. TART. . ü 
here lands of the huſband, out of which, an annuity gCveſtiatior 
bite wiſe iſſued, were ſequeſtred, the huſband dying the bn lands, out f 
eqeftration was diſcharged, as to the annuity... 1 Ul. Rep. which the wife 
WW, IE. „„ bas an anpuity, 
. iitged by 


Ul 


A voluntary 


3 bo 
— 
— 


Goods ſequeſ- If the ſequeſtred are not fufficient to ſatisfy the play 
tered _ ſuli- tiff his demands, he may move by his counſel to renew f 
1 Pro- order for a ſerjeant at arms. See Moſeley's Rep. 246. Sed 
it this be the method? ſee Bun. Rep. 62, where it is ſaid, d 
* 784 ſequeftrators may be renewed at the firft inftance, * hut th 
wn the former ſequeſtration muſt be firft returned; and that un 
then the court will not grant an arder for fate of the good 
which ruſt be firſt obtained on counfel's motion, before d 
8 can properly be fold, and then a wenditioni exponas (hal 

ue. » TO 


Account' orders If a parry obtains a 9 on a decree, and that 
ed on a firſt ſe- former ſequeſtration hath iſſued, and he apprehends the f 


: "pan & bo e wn have received ſufficient 'to diſcharge the demand * 
2 party who for which the former ſequeſtration iſſued, the court, on moi 


hath a ſecond, of the attorney for the party, who obtained the 
ade, queſtration, will order the ſequeſtrators in the former ſeque 
tration to account before the. officer, though it iſſued in 
cauſe, between other parties. So ordered in the caſe of þ 

guier and Sandys, in this court, 12th of July, 1748, 


Third perfm If a third perſon claims an intereſt, in the thing ſequ 

having an inte- tered, he muſt come in and be examined, pro imme 

reit in the thing but no motion can be made for this purpoſe, until the f 
lequeſtered, queſtration be returned. | 11 


How perſons Where ſequeſtrators ſeize the real eſtate of the party, a 
who have a perſon who claims title to the eſtate ſo ſequeſtered, either 
* mortgage, or judgment, leaſe, or otherwiſe, or who hs 

due ra“ title paramount to the ſequeſtration, ſhall not“ be obliged 

tion, are to e Parar CQUETT 
| tobe bring a bill, to comeſt ſuch title; but may move the court 
— of courſe to be examined vo intereſſe ſus ; and in this caſe, 
* 735 plaimiff is to exhibit interrogatories in order to examine hi 
and for a diſcovery. of his title to the eftate, and he may 
examined thereon accordingly ; and the parties may & 
Into proof, touching the title to the eſtate in 1 and 
tr ſhall appear that the party who is examined pro weep 
hath a plain title to the eftate, and is affected with the ſequ 


Bu 

tration, then it is to be diſcharged as againſt him, with Soul. 

3 . without eofts, as the court ſees fit, upon the circumſtances WF: ju 
7. the caſe, And there may happen other circumſtances WW raid 
1 | proceed Ve 


Proceſs. 


oceedings * a -ſequeftration, which cannot fall within 
he general rule here laid down, and which muſt be deter- 
mined according to the nature of the caſe, and as it appears 
u the court. 1 Harriſon's Ch. Pra. zd Edit. 328. 6.235 


If the decree be againſt a peer, or lord of parliament, after Decree again) 
ke hath been ſerved therewith, the court, on counſel's motion, a peer, how ts | 
vill order, that he ſhall perform the ſame, in ſuch time as obtain a fe- 
ey ſhall think proper, or that a ſequeſtration ſhalt iſſue 

zpainft him, by the time the proceſs to a ſequeſtration could 


ue, againſt a perſon not intitled to privilege. 


* In the caſe of lady Dacres againſt Chute, 1 Vern. 160, the #* 786 
eſtrators having by virtue of an order of the court power The not 
p fell timber, they fell timber to the value of ſeven thouſand anſwerable, for 
hounds, and pay over but two thouſand pounds to the plain- the acts of the 
if for whoſe benefit the Abe was taken out; the ſedueſirators. 
lord keeper would not charge the plaintiff with more than the 


o 


vo thouſand pounds, though the defendant was an infant, 
faying the ſequeſtrators were the officers and agents of the 
wurt, and men muſt take care to pay their debts, at their 


* 


A ſequeſtration, chat iſſues as a meſne proceſs of the court, Sequeſtration 
will de diſcontinued, and determined by hs death of the party; 

but where a ſequeftration iffues in purfuance of. a decree, and 

ycompel the execution of it; there, though the ſame be for 

a perſona) duty, it ſhall not be determined by the death of the party, but not 
party. 1 Vern. 58. Sed wide 1 Vern. 118. 166, and 2 Peere if it iſſues after 
Williams, 621, 622, where it is ſaid, that although ſuch de- a decree, tho? 
ee may be revived agaiuſt an executor, or adminiſtrator, if the decree by - 
there be a perſonal fortune, yet if there be not a perſonal for- * | 

ne, the lands, in the hand, of the heir, ſhall not be affected But land in 
by the decree ; nor * ſhall ſach ſequeſtration bind the feme, che hands of 


who came in for her jointure, or dower. he heir, not 
| aflected by ſuch 
decree, Nor ſhall it take place of the wife's — 2 
— Rt ths . * 2 8 


But if the decree were upon a covenant, that bound the But a decree og 
heir, and the defendant died, ſach decree might be revived by 2 covenant 

men ſcir. fac. againſt the heir, to ſhew cauſe againſt the — . 
fecree, if the decree be enrolled of record; or if not, by bill b. 3 a 
of revivor, and when you have revived againſt the heir and gainſt the heir. 
executor, you may alſo revive the ſequeſtration, i." motion, 
it upon coming into court they can ſhew no cauſe, why the 
Ecree ſhould not be revived. 1 8285 a 5 


8 

But it was reſolved, in lord Somers s time, that a decree : 
ſhould have the ſame authority to bind the perſonal aſſets, as 8 my 
judgment at law; and therefore ſhall. go pari paſſu, ro be 
paid off and. diſcharged. Bur the lien of the judgment upon 

Ver. II. I's lands, 


lands, came in by the ſtatute, which only gives an elegit, fo 
a moiety of the hed in ſatisfaction of the debt; and there. 
fore, that could give no authority, to lay on a ſequeſtration, 
on the real eſtate, for a meer perſonal duty, where the heir 
is not bound in the covenant. See 1 Fern. 58. 118. 166. 


* 788 And note, that the court will not make any order, to w 

No order grant- new or diſcharge a ſequeſtration, in any caſe, until it is rs 
ed to renew, or turned; for the 4 are anſwerable for what 

— ee a receive, and they have nothing to indemnify them, but the 


until returned. authority given them by the ſequeſtration. - Bunb. Rep, zi. 
a 6 2. | 46:5" na 


Writ of aſſiſ- If ſequeſtrators ſhall be oppoſed in the execution of their 
ance granted ſor office, the court upon their affidavit and certificate thereof 
uwe, will grant them a writ of aſſiſtance. Bunb. Rep. 168. If th 
bee eppelad. Poſſeſſion be with-held, or taken from them, the court a 
And injunction affidavit thereof, will grant an injunction, to reſtore, or quiz 
if poſſeſſion be them, as the caſe is; ſo ordered in the caſe of Bridges againſ 


= or Carroll, in this court, 16th of July, 1731. 
en. ; 


Sequeſtrators to Inthe caſe of the pow, General againſt Carden and othen, 


be paid for their on a hearing, in this court, Trinity term 1760, a queſtion aroſ 
trouble, and 


if 1 are intiiled to be paid for their trouble. 
3 counſellor Roberts, whoſe father had been deputy chief rem 
brancer, for many years, and who had himſelf acted in ib 
: ſame office, for ſeveral years, acquainted the court, that bi 
And to their father and he had always allowed the ſequeſtrators. That 


expences. they are intitled to their expences, ſeemed not to be que 
1 tioned. ä | 


* 789 * And Domat in his Civil Law, Vol. 1. Tit. 7, of a depofitu 
Intitled to their Sec. 4. pa. 147, ſays, that after the controverſy is ended, the 
ſalary and ex- ſequeſtrator is obliged to account, tothe 11 who is 20 

pence at the judged to be maſter, and to reſtore to him the thing ef 
| —_ . rered, with the fruits, if it produces any, he being paid h 
with the perſon ſalary, and his expences. | 
adjudged owner, and to reſtore him the thing ſequeſtered, &c. 


Sequeſtrators if From this rule in the civil law, and really from the whol 


truſtees for the tenor of the ſaid title of a depofitum, pa. 138, to 148, it woult 

right owner. ſeem as if the ſequeſtrators were conſidered as truftees fi 

the right owner, of the thing ſequeſtered. And in the afe 

ſaid caſe of the Attorney General againſt Carden and othe 

it was a principal point, and was moſt learnedly debated 

But the cauſe abated by the death of one of the parties, befor 
the court gave judgment. | 


Pucci. 


Some Rules concerning Proceſs of . Contempt. 


VERY proceſs of contempt is to be teſted in term time, or How to be 

in one of the ſitting days after term, and they muſt all be teſted avd 
made returnable, on one of the return days in term, except vr returna · 
te ſequeſtration, which has no limited time for its return. 


* In equity, there need not be one day between the teſt day, * 790 
and the day on which the proceſs is returnable, but care muſt Ibiden: 
taken, . each and every of the proceſs be tefted on a 
by, ſubſequent to the wy 4 on which the next preceding pro- 
was returnable ; for ſhould a ſubſequent proceſs be teſted, 
n the return day of a former proceſs, it is irregular. | 


No anſwer ſhall be deemed to be filed, until the contempt Anſwer not © - 
| purged ; and until the ſame ſhall be ſo purged, the plaintiff decmed as filed, 
ay proſecute the contempt, notwithſtanding any er al- — — — | 
dged to have been filed. == pea 


If the defendant tender the coſt, and the plaintiff refuſes to Coſts indeed | 
eive\it, the court, on motion of the defendant's attorney; and refuſed, 
” give him leave to lodge it with the officer. See Title _— — — 


Mr. baron Wainright was of opinion, that though a defend- Appearance en- 
it ſhould, after the time for appearing or anſwering was ex- e000 
a : wer filed, after 
fred, enter an appearance, or file an anſwer, yet, if theplain- e time is en. 
If had entered proceſs, on the ſame day, the proceſs would pired, an at- 
e regular; for * the defendant by not appearing, or an- tachment the 
#ering, in the time preſcribed him, by the rules of the court, ſame day, if 
ball be * deemed in contempt; and x ractice was fo for - carr" 

. «> * . 01d. 
me time, but it is now otherwiſe : And yet in Bunb. Rep. 
51. 290, it is ſaid to be an eſtabliſned rule, in the Exchequer 791 
| England, and that in ſuch caſe, the defendant ſhall not 
we lurther time to anſwer, without entering his appearance 
ih the regiſter, as upon a contempt. | 


ut in an injunction cauſe, the attachment (it is ſaid) is ſo It ſhall be 
ir good, as to warrant an injunction thereon ; and that the f 


or an injupc- 
ent practice of this court is ſo. 1 ow. 


If the defendant comes in, and appears, and purges his Defendant dis- 
wmempr, (which is to pay the coſt of all the proceſs) he charged on pay- 
al be diſcharged. . | 


ing contempts. 


L 2 A rule 


RULE. A rule was made in this court, in 17 36, that no agreemen 
Agreement to to ſtop proceſs of oontempt ſhould be binding, ſo as to ſtyp 


dap proceſs to the roceſs, unleſs ſuch agreement be reduced into writi 


Man and wife When a man and his wife are in contempt, the attorney it 
in contempt, not to have fees for both, for in this caſe they are accounted 


attorney to have but as one. 
fees but as for b a 


Proceſs cannot Proceſs of contempr as they are perſonal, abate abſolutely 

be revived, and by the death of either party, plaintiff or defendant ; * an 

if dead above 2 cannot be revived. Sed quer. if a ſequeſtration has iſſued 9 

year, an order à decree, as to a perſonal eſtate ? See pa. 784. Bf if proceſs 

; lie dead abqve a year, they cannot be proceeded on, without 

— on 1727 an order for *. 9 the court will grant on an 
* 702 attorney's motion. | 


Afﬀidavit, if If a man is arreſted upon an attachment, the arreſt ſhall 
filed before the hold good, though no affidavit be filed at the time of taking 
return of the forth the attachment, if it be filed before the return of it. 1 
attachment, the Ven. 172. | 
arreſt is good. | * 
Defendant ta- If one be taken upon an attachment, either in proceſs ot 
ket upon an at- execution, after a decree, yet in both caſes, on his appeari tem 
tachment, either before the regiſter, he is to be diſcharged, and to an{wer Her, 
. 8 interrogatories at large, not in cuſtody; and if he be cont 
decree to be diſ- nued in cuſtody, the court, on motion, and appearing befe 
charged on his the regiſter, will diſcharge him. Hilary 1700, between L 
appearance. and Lawſon. See Bac. Equity Ca. 351. © . 


' And on certifi- 80, if the ſheriff takes one upon attackiment in pre 
cate thereof, the he is to give a bond of forty pounds penalty to the ſheriff, t 
ſheriff is to de- appear and anſwer; but for one taken up in execution, aft 
warn ® the a decree, the ſheriff may inſiſt on ſecurity, proportionable 

TY his duty; but “ in both caſes, on the regiſter's certificate, th 
793 te party has appeared, the ſheriff is to deliver up the bond 
4 ' Agreed to by the regiſters, and ruled by the maſter of 1 
rolls. Hilary, 1700, between Danby and Lawſon, Bac, Eq. 
351. | 


en deter- Upon a motion for a ſerjeant at arms, on a commiſſion 
— by the rebellion returned, it 3 held, that by the king's demi 
demiſe of the every proceſs of contempt not executed, is determined, fotl 
Ling. the party muſt begin again at an attachment; but where al 
| | proceſs is e! and a cepi corpus returned, there the | 
ceſs ſtands good. 1 Vern. 300, | 


But an attachment was ſued our in the time of king 

the ſecond, and executed three days after his demiſe, but | 

' fore notice of his death, and it was adjudged to be well ei 
cured, and the proceedings thereon, regular. 1 Vern. 400. N 


If the defendant is in contempt for not anſwering, and on By an order fot 


ent 
top tion be obtains time to anſwer, if it be not expreſſy ordered time to anſwer, 
ne, WW: all contempts in the mean time ſhall be ſtayed, « plain- all contempts 


H may go on, and proſecute the defendant for not anſwering. une 


| KAT "we 
m” f joint ſs iſſue againſt ſeveral defendants, and any # 794 


ne of them ſhall come in and anſwer, or is taken on the pro- when 'the 


i he ſhall, pay the whole cofts of the proceſs; for in this ceſs is ee 


10 e they are not R or increaſed, though there be ſe- defendant & 
- J eral defendants ; an if the roceſs had iſſued agpioft the taken there- 
aa endants ſeparately, each defendant muft have paid the cofts 10 aufer. mlt 
dae proceſs againſt him, ſo that no injury is done, but pay che whole 
wal ber a benefit; as the defendants in the caſe of joint proceſs, ot, not nioies 
= ay ſettle the cofts among themſelves, and make each man's tively. 


portion ve & It was ſo determined in the caſe of 
"and Blake in this court, Hilary term, 1749. 


And here it is to be obſerved, that the contemnor, who is in The coſt. of the. 
mempt, is never to be heard by motion, or otherwiſe, until raid, bei f * 2 4 
hath cleared his contempt, and paid his coſts: As for ex- contemnor ſhalt © 
ple, if he comes to move for any thing, or deſires any in any caſc be 
our of the court, if the other ſide ſays, or inſiſts he is in — 

ntempt, though it is but to an attachment for want of an 

iwer, yet even in this caſe he is not intitled to be heard, 

til he hath paid the coſts of the attachment (however ſmall 

ey are) to the party, or his attorney, and he muſt produce | 

receipt for them in open court, before? he can be heard; 798 
d this is always allowed as a good cauſe, againſt hearing | 


contemnor in any caſe whatever. 


In the caſe of Kearny againſt Stewart, and e contra in this The court re- 
art, Mick. term, 1749, the court refuſed to grant the plain- fuſed a plai 
in the croſs cauſe, the uſual order to refer exceptions to a g fun _ 

It anſwer, as a puniſhment for his contumacy, he not ,, ..c.. 35 

ring paid the coſts of proceſs of contempt, which had iſ- ceptions to a 

ed againſt him to a ſequeſtration, before he had anſwered ſhort anfwer, 
original bill, or entered into ſecurity to abide the decree ; not a ts {way 

ides the court ſaid, it had the appearance of a contrived be colt - Porn 

y. And in all caſes a party comes but with a bad grace **RP® wor not 


anſwering in 
iſßon re the court, on any application, who has contemned or the ori l 
2 deyed their rules or — 2 e . — 
, fotl 
here u Lor the proceedings againſt peers of the realm, and other 


vileged perſons, ſee Letter Miffive and Privileged Perſons. A 


' Reference 


\ 


* 796 . Reference of the Regularity of Proceſs of Cont 


the Officer. | | 


Reference of N running out the praceſs of contempt, the plaintiff my 
the regularity 1 be very careful in proceeding regularly; for if one of ch 
of proceſs to proceſs has iſſued irregularly, that proceſs ſhall be ſet aſc 
the officer, and alfo, all the ſubſequent proceſs. * - 


And the pro- If the defendant apprehends, that any one of the procel 
ceedings, , has iſſued irregularly, if the proceſs befor want of an appear 
ance, he is firſt to enter an appearance, and then the coun 

- upon motion of his attorney, will order that the regularity 

the proceſs be referred to the officer, and thereupon, the of 
cer iſſues a ſummons, by which he appoints all perſons ou 
cerned, to meet him at the chief remembrancer's office on 
certain day and hour, named in the ſaid ſummons, to proce 
upon the reference, and this ſummons is to be ſerved twenty 
four hours at leaſt before the appointed hour for attending 
fore the officer ; and for this —— the defendant is to pe 
two ſhillings and fix pence. i 


. 


* 


Summons tobe And a copy of this ſummons is to be ſerved on the plaintif 
| ſerved. attorney; and if the attornies on both ſides attend, then 
* 797 officer proceeds to ® examine the proceſs of contempt ; and 
If the proceſs the officer reports that the proceſs have iſſued regularly, 
be reported re- the defendant is not only to pay the coſts of the procels, 
— 2. E alſo the coſts of the reference and report. The officer's f 
een Lens for the report js ten ſhillings. — © | 


Proceſs irregua- If the officer ſhall report that all the proceſs of contem 
larly iſſued. ' have iſſued irregularly, then the whole ſet of proceſs ſhalll 
5 ſet aſide, and the plaintiff ſhall pay the defendant the coi 


the reference and report, to be taxed by the officer. 


See my Practice of the Pleas Side of the Exchequer, for fu 
ther proceedings on theſe references, which are much i 
ſame, with the proceedings in this ſide of the court in ſuc 
caſes ; but there is no ſettled rule in the Chancery fide of il 
Exchequer, as to the number of ſummonſes to be ſerved, it 
diſcretionary in the officer. Ee EG 


And for the method of confirming the report, and how ei- 


| „who thinks himſelf aggrieved, may apply to be 
ar Title References. | 3 * * 4: 


/ 


* 
of the 


ah | | | A ; | 
References, Reports, and Exceptions * 798 
thereto. ” 


proce 
I PPear 

court 
rity j 
he off 
NS- CON 
e On 


2 } 


i REFERENCE is an order of court, whereby divers mat- Reference, 
ters, as ee eee accounts, &c. are referred to the what. 
wn, or to the officer of the court, to examine and make his 


ort thereon, to the end that the court may make an order 


* blute, and determine ſuch matters. b 
ing 0 
to lud ſometimes the officer is impowered by the order of In what caſes 


rence, to determine the matters therein mentioned, as to the officer is 
M coſts, or to examine into the regularity of proceedings, impowered to 


lain the matters relating to the practice of the court. | | | 


hen t 


; and WF And no reference ſhall be made upon a demurrer, or queſ- No reference ; 
ly, t ntouching the juriſdiction of the court, but ſuch demurrer, n à demurrer 
-efs, e. mall be heard and determined by the court. Hidem. 3 5 


cer's i 
A report is a certificate from the baron, or the officer of the Wurt. * 
un (according to the reference) how the facts or matters re- n 
ned by the court are, or do, upon examination, appear unto ; 
m; or of ſome thing which it is his duty to inform the 


urt in. 


*Ontem 
s ſhall 
e coſis 


1 


And they are to draw their = briefly and ſuccinctly, & 99 
e 


flerving,the matter clearly for the judgment of the court, Rules for draw- 
auch i chout recital of the ſeveral points of the order of reference, ing 3 yy 
rt in ſud the debates of counſel before them, unleſs it be in caſes . 
de of Hebtful, when they may ſhortly repreſent the reaſons which 


luce them to what they do. 


The officer ſhall not on the importunity of counſel, or any No ſpecial re- 

ber perſon, make a ſpecial report, unleſs required by the port, but on 

It to do ſo, or that his own judgment, with reſpect to — Haag —_ : 
icalty, leads him thereto, l order of court. 


No 


Proceſs 


| No exceptions No exteptibns will be ahowed to the officer's repare, un Wl ! 

to the officer's matters of practice, nor on taXing colts; but if he allo rep 

| report, on mat- ſuch coſts, as ought not to be allowed, or are not alone * 
| / . 12 by law, or if the party againſt whom the report is made, ſha] 


coſts, but + think himſelf aggrieved thereby, he may (upon proper noti 
aggrieved given) move the court by his counſel, and on ſuch, motion 

Tal be relieved the court will examine into the report, and relieve bim, 

ON Noun. they ſee reaſon, n | 


Attorney to pay In the caſe of Latin againſt Moore, in this court, exception 
five pounds ont ere taken to the officer's report, about practice, and lor 
of . chief baron Gilbert made a * general rule, that no exceptio 
SS... ſhould be taken to the officer's report on matter of pradlice 
* goo but if any attorney would except, he ſhould pay down an 
depoſite five pounds out of his own pocket for every ex 


ception. 0 


tions only | No exceptions are to be taken to a bare ceriificue ; and ex 
to be to reports, ceptions are to be taken only to reports, that muſt be 01 
that need con- firmed by the court, or ſpecial reports, becauſe the court xt 
firmation; or to as judgment on them; but the party who apprehends hm 
ſpecial reports, PF JUS | 
8 ſelf aggrieved, by ſuch other reports, may move to diſchay 
be to diſcharge them. Moſeley's Rep. 256. "bp 


If ' defendant If the plaintiff moves to confirm the maſter's report | 
EXCEPts the and the defendant ſhews for cauſe, that he has taken except 
phi inay . ons, the plaintiff may alfo except tothe report, notwithſtand 7 
alſo except. | his motion. Ibidem, 305. 


' RULE, By the 51ft general rule pars, all affidavits, certificates a 
Time for enter- reports, are to be entered, at leaft rhe day before the motio 


es 4p 15 made thereupon, 

affidavits,  - / BR I” the 

NLE. the 43d rule pars, all exceptions to reports are to be . my 

The time for Pg to be argued by the attorney concerned, within four da hea 

ſetting down aſter filing thereof, on ſuch day as the officer ſhall appoint pr 

ports, py ig or on default of procuring the ſame, to be ſer down and“ a Ac 

argued. gued, the ſame is to be diſallowed by an order “ to be take lut 

Te be diſal- out of courſe, without motion. the 

ſet down in time. 

ub _ | 188 | | 

Tim for ſerv- he order for ſetting down the exceptions to be argued, mo 
ing, orders for to be ſerved on the oppoſite party, four days before the day: 

—_—_ Ts ; 

Fe par 

; x tho 

* This part of the rule, is altered by the preſent practice for now tha 

3 the br in whoſe — the report is, moves the court, ter 

have the exceptions over-ruled, upon certificate that they are not let do pea 


to be argue. 


* 


For the further proceedings upon the ſeveral ref 8 
reports, in this court, ſee Accounts, Praceſs of Contempt, CM. 
Exceptions i Anſwers pas, Tor. and Pleadings. - 


eption 
id lore 
eptio 
aclice 
vn and 


ry ex 


Rehearings, | 


\ 
- 


I” has been already ſaid, that every order and decree, al- Every order 
though pronounced on the hearing, is but interlocutory, and decree un- 
until it be ſigned and enrolled, and may in that interim be til ſigned and 
altered by re-hearing, and ſometimes by motion. See pa. be altered byfe- 
526. Title Bill of Review. | hearing, or by 


nd ex 
Fe 001 
art ü t 
s hm 
ſchap | 
* If either-part —_— himſelf aggrieved by adecree, * g02 
in any matter, whe was at iſſue in the cauſe, he may peti- Either party 
tion 1 court for a re-hearing ; and with his petition he muſt may petitio 
produce a certificate, ſigned by the lawyers that were employed for a re- hearing, 
on the former hearing that the cauſe is proper to be re-heard, and the pro- 
and the court will, at any time before the order is ſigned and —_— * 
rolled, on counſel's motion, direct the cauſe to be re- | 


It af 
XCEP] 
anduy 


es 2 
moto 


The party who would re-hear, is to give proper notice of The ſum to be 
the motion, and to depoſite five pounds with the officer, and depolited on a 


be ſe muſt alſo, in four running days aſter the motion for ſuch re- — — — 
ur da hearing, pay five pounds more to the adverſe party, torecom- 2 be 
ppoint nce him for his coſts, if on ſuch re- hearing no relief be paid the adverſe 


| ad; and in default thereof, ſuch re-hearing ſhall ſtand abſo- party. 
e take lutely diſcharged, as if no re-hearing had been prayed, and 
4 adverſe party ſhall be at liberty ro make up and enrol his 

* | Rr 


If the part itioning is relieved, he ſhall have back his The ſum depo- 
money A Ws (0h | —_—_ paid 
f | petitidning de relieved.” 


But re- hearings do not ſeem to be a matter to which the Rehearing not a 


Fe party has an abſolute right, but diſcretionary in the court, matter of right, 
N though they are ſeldom refuſed, when it is properly certified, 8 
2 that the 7 cauſe is proper to be re-heard ; unleſs the mat- ne 


ter has ſlept a long time, or ſome other good cauſe ap- other terms, and 


» Bog - 


Rehearing, | 
A'tule was made in the court of Chancery in this "I 


the yth March 1731, that no re-hearing ſhall be granted jr 


two years after the cauſe was originally 
againſt which the party would re-hear. 


eard, or order made, 


In the caſe of Troy againſt Tate in this court, the 15th of 
Fuly 1720, the defendant petitioned for a re-hearing; which 


was granted; but afterwards, the ſame day, plaintiff's counſe 


moved to ſet aſide this order; and on debate it was ordered, 
that the defendant ſhould pay the plaintiff, who was a pays, 
thirty pounds, in a month, or the order for re-hearing ta be 
diſcharged : And on the 19th of November following, on fur. 
ther debate, it was ordered, that the thirty pounds ſhould be 
paid to the plaintiff, the firſt day of the next term, and tobe 


re-heard the firſt hearing day; and if the thirty — Was 


not then paid, the re-hearing to be diſcharged without further 
motion. This ſum of thirty pounds, was over and above the 
depoſite. | | 


In the caſe of Blake and Kirwan, 21ſt of February 1722, the 

tirion for re-hearing, was rejected, it being after a length 
* of time, and in that caſe, it was ſaid, that re- hearing 
were not ex debito juſtitie, but matter of favour. 


And in the caſe of Adair againſt Mc'Cormick, the 24th of Ju 
1739, the defendant petitioned for a re-hearing, which wat 
granted, bur on terms, that the defendant was to procure the 
outlawry to be reverſed. i | 


In Chancery, in the cauſe of Killykelly againſt Lynch, 23d of 
January 1744, the defendant petitioned for a re-hearing, after 
the cauſe bad been heard on the maſter's report, exceptions 
and merits, and an iſſue directed, and it was ordered, that 
upon defendant's paying to the plaintiff, all the coſts he had 
been put to in this court, and at law, ſince the pronouncing 
the decree to an account ; the cauſe ro be re-heard. And much 
the ſame rule was made in this court, in Trinity term 1749, in 


the caſe of Weſt and Weft againſt Houghton and others. See alſo, 


the caſe of Stuart againſt Maguin in this court, 28th of My 
1757, where it was determined on full debate, that the grant- 
ing a re-hearing, as alſo the terms, on which granted, are 


7 — diſcretionary in eourts of equity. And on this motion, 


the caſe of Teniſan and Delaney, in the Chancery of this kingdom, 
was cited, where it had been lately ſo determined, and after- 
wards confirmed * by the houſe of lords, of Great Britain, on 
an appeal. | : a 


uncing 
much 
49, in 
ee allo, 
of My 
grant- 
d, are 
notion, 
gdom, 
alter- 
ain, on 


| Butthe granting a re-hearing ſhall not ſtop or hinder pro- oy — _ 


Chanc. Prat. zd Edit. 87. 


declared, that the cauſe was open as to the whole, and every 


— 


Rehearing. 

a re-hearing be ordered, the court upon an attorney's Cauſe if ſet 
Na will fk an order for appointing = cauſe to be ſet down a eng 
down, for a certain day, on which it is to” be re- heard: And __ _ 
wo days at leaſt, before the day appointed for re-hearing, the tended with he 

itioning muſt attend each of the barons, with a decree, the pe- 
copy, of the _— the order for 4 der, the 3 22 and order 
a which the re-hearing was granted, that they ma ap- for re-hearing, 
1 of the order, W A objections, again. 0 cn _ —"— 
and he muff have the ſame ready to produce to the court, on to the court, on 
the re-hearing ; bur in this caſe, ,there is no occaſion to ſerve the re-hearing. 
2 ſubpzna, to hear judgment, it will be ſufficient to ſerve the Subpernato hear 
order for re-hearing ; but every defendant, who was ſerved judgment, not 
with the order for hearing, muſt be alſo ſerved with this order, 10 . 
ſo determined in the caſe of Kearny againſt Stewart, in this Ne,. : 
court, Hilary term, 1752; altho' the error in the decree, re. | 
lated but to one of the defendants. 


lt is ſaid, the court cannot alter the notes taken on hearing, ne * be 
but in the term the decree is pronounced in, but the party ag- 22 = 
grieved muſt re-hear. +. 
* Upon a re-hearing, any exhibit may be proved viva woc, 806 
j on the original hearing; but no proof can be offered of any Exhibit may be 
new matter, without ſpecial leave of the court. oved, acon th 


7 


I 83 but no 
uy proof, but 


ceedings. on an order or decree, appealed from, without the to ſtop ns 


ſpecial order of the court, for the ſame. See 2d Harriſon's ings, on a de- 
cree appealed 
| from, without 
; £50 | ſpecial order. 

In the caſe of Rawlins againſt Powell, 1 Peer Williams, 300, Party A 

228 et ; C lor ing, Ye 

upon the plaimiff's petitioning to re-hear, Lord Chancellor benefit only of 

part of it, with reſpect to the defendant ; while in reſpect to — wwe 

the plaintiff, it was only open, as to thoſe parts complained of the decree ſhall 

in the petition. : be open in the 

| , whole, as to the 

If a matter of fact be miſtaken, at the hearing, &c. it is __—_— 

to be ſet right by re-hearing, and not otherwiſe. 2 Har. Ch. miſtaken at the 


Fra, 86, 3d Edit. 1 Cha. Ca. 54. _— — 


The court will not re- hear a cauſe, after a decree has been The — 
ſened and inrolled, notwithſtanding the cauſe had been open, not re-bear a 
ſince the inrolment. 2 Chan. Rep. 2 Har. Ch. Prad. 3d vie, tho! the 


Edit, 87. open fine the 
RTE! 23 inrolment. 
And note, the petition for rehearing is ſometimes general, * 807 


i to the whole decree; and ſometimes the particular points, py. for re- 


hearings, ſometimes general, 5 particular. 


* 


/ 


May be altered, 
er amended. 


2 
, 


Mappe, againſt Croker, in this court, Michaelmas term, 155 


May be prefer 


red immediately 


after pronounc- 
ing the decree. 


After hearing, 


and a decree, a 


* bill may be for 
diſcovery, in aid 


of axc-hearing, 


either by the 
py 


0 
1 
* 


but in this laſt cafe, counſel muſt be very careful in ſen 
out the points complained of, as the cauſe will be open oi 


cannot; be filed without the leave of the court. Caſes men- 


Rehearing. 


te which the party, would re-hear, are ſet out in the Petition; 


as to thoſe points. But the court will give the party leave i 
alter, or amend the petition, at any time, before the cauſe i 
re-heard, and this was admitted by the court, in the caſe d 


although no rule was made on the petition, there being hy 
two barons on the bench, and they having differed in opinion 
And in the ſame caſe, the petition was preferred, immediate 
after pronouncing the decree, fitting the court, and it was 


admitted by the court, that this might be done. 


In the caſe bf Judkin againſt Hickie, in this court, the 251 
of February 1757, it was inſiſted on by Mr. Malone, for the 
plaintiff, and agreed to by the court, that after a hearing and 

ee, a plaintiff may file a bill for diſcovery, in aid of a we 
hearing, without leave of the court; though it was urged, 
by Mr. Solicitor General, on the other fide, that, though x 
defendant might do ſo for * diſcovery from the plaintiff, ; 
plaintiff cannot do fo againſt a defendant, as he had it in his 
power to introduce it in his bill at firſt, and make a proper 
uſe of it; and that if what Mr. Malone inſiſted on, was to be 
an eſtabliſhed practice, plaintiffs may file bills in infitun 
beſides, that as to the plaintiff, ſuch a bill, by him, would 
ſtand upon the ſame footing with a ſupplemental bill, which 


tioned by Mr. Malone, were Gainer and Gainer, in Chancery, 
and Healy and Milton, in this court, 2 Chan. Rep. 142. The 
like was done in the caſe of executors, Trotter againſt Boy 


and the contrary in Chancery, January and April, 1755. 


? 


Replication and Rejcinder. 
HEN a full anſwer is in, andthe plaintiff intends to A 
proceed, he may forthwith file a eee N ä 


lad the replication is the conteſtation of the anſwer, and What. 
buſt be filed, in order to put the anſwer in iſſue. | 


25 a And replications are either general, or ſpecial. Replica 2 | | 
har | 1 1 | * i . 

| A general replication, is a reply, by the plaintiff, to the General 

by wer of the 77. "9 ay and is an pie Fog or * inforcing of cation, ow 
reed, allegations in the bill, and an avoiding, or denying the 809 
ai rers in the anſwer. 

Ny A ſpecial replication, is only putting ſome part of the bill Special replies 


iſſue, and ſo much of the defendant's anſwer, to that part tion what, and 
f the bill; and in that caſe, witneſſes are to be examined, in what caſes, . 
aly to thoſe parts, and not to any other part of the bill, or 

5 ;. but a ſpecial replication very ſeldom happens, though, 

many caſes, it would be for the plaintiff's benefit, and not 

le the pleadings ſo prolix, as they generally are. 1 Har. 

th, Prag. zd Edit. 408. 


Or it is where a defendant, by his anſw 18 matter, Niden. 
rich will not be brought into iſſue, by the bill and anſwer; 
where he denies only one, or ſome few points of the bill. 


" 


And if it be needful to prove but one, or a few particular tide. 
pints, the plaintiff ought to reply to thoſe points only, on 

ain of coſts ; but the court generally orders coſts at the 

ering, as they think fit. Ibidem. 


The replication affirms, and avers the bill io be true; and Replication 
tisto be ſhort, and muſt directly, and pertinently purſue the What tocontaln. 
bſtance of the bill, and confeſs, and avoid, or * traverſe, * 810 


deny the anſwer : and it muſt by no means be a departure 
. the bill. 7bidem. | from the bull 


A plaintiff having put matters in his replication, which 
ere not contained in the bill, and which the plaintiff knew oy aefendane 
at the time of exhibiting the bill; rhe defendant pleaded may demur, for 
1 9 the replication, which the court allowed of. che departure. 

259. Wor ©, | 


When 


428 87 TU EE) : 
4 b 
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1 * 


Replication, &c. | 


No replication When the defendant doth demur, or diſclaim only to abill 
e ee the plaintiff cannot reply. 1 Har. Ch. Pra@. 409. g 
Often neceſſary In many caſes, tho' the cauſe requires no witneſſes to be 
e examined, yet it may be neceſſary for the plaintiff to rep, 
witneſs to exa- whereby the defendant will be put upon proof of his anſwer, 
mine. and the plaintiff admitted to prove the matters of his bill: 
| But if the plaintiff reply ro an anſwer, and without rejoinds 
or rules, bring the cauſe to a hearing, the anſwer ſhall be 
taken wholly true, as if there had been no replication ; for the 
opportunity which the defendant had of proving his anſye, 

is taken from him. 2 Ch, Ca. 21. | 


. Cauſe may be And if the ſubpena to rejoin, be not ſerved, &c. chough i 


heard, bY bill be ſued out, the cauſe may be heard on bill and anſwer. 
and anſwer, if . | 


ſubpœna to rejoin be not ſerved, tho* ſued out. 8 


* 811 By the ancient civil law, the plaintiff was to give ſecurit 
Diſmiſs for want to proſecute his ſuit in two months, and if he did not, he wu 
of proſecution; to be diſmiſſed, and anſwer damages to the party; this begu 
how at thecivil the rule in courts of equity, that the plaintiff muſt reply 


+ within a limited time, and if he makes default, the defendant 
may move for a diſmiſſion, with coſts. \ 12. 4 


RULE. And in this court, by the 1 3th general rule, where a d 
Time for re- fendant hath fully anſwered a bill, and files his anſwer it 
PIPE: and _ term time, or in the four days after Eafter term, or in i 
bf i dba. eight days after any other term, the prune" {hall have the 

next following term, and to the end of the four, or eight day 

of the next ſucceeding term, to reply; and if the plainnf 

will not in that time file his replication, then the defendan 

upon motion to be made on the laſt day, either of the fai 

If plaintiff re- four or eight days, is to be diſmiſſed. But if the anſwer be 
lies, after de- filed in vacation time, then the plaintiff ſhall have time t 

endant hath reply, to the ſixth day of the third following term. And i 


_— So the plaintiff, after the defendant harh been at the charge 


replication, he faking out a certificate of no replication, in order to diſmi 
is to pay coſts, merely to prevent the ſame, ſhall put in a replication, the! 
812 the defendant ſhall be firſt paid the coft of his certificat 
- Defendant may and may, if he will forthwith rejoin gratis thereto, and ma 
compel the move the court to inforce the plaintiff to go to a commiſſion 
plaintiff to exa= or in default thereof, that the defendant may have a commi 
fault 8 ſion ex parie, to ſuch commiſſioners as the court, or the chie 
have a commiif. remembrancer ſhall appoint ; or examine his witneſſes bet 


fion ex parte, A baron. ; 


But not unleſs But a commiſſion ex parte ſhall not iſſue, unleſs the plain'i 
— 1 hath lapſed a vacation, and the vacation after Eaſter term 

. a » : . * . * . 4 
er not accoumed one. But if it be an injunction cauſe, the 


How defendant is to proceed, if it be an injunction cauſe, fend 
1 


vo 


P Replication, &c. P | wy 


dant ma oblige the plaintiff to proceed 8 
a him, bs diſſolve the injunction." N | by 2 * 


In the caſe of Lawrence and others, againſt Ii heeler and The three terms 


d be 

ply, WW chers, in this court, a bill was filed 25th January, 1681, and for replying, 
— e anſwer, the 15th April, .1682, and the bill was diſmiſſed, na 2 
dl: want of a replication, the 17th day of December, 1682 five. c 
nde that the three terms were accounted incluſive, from the 

1) be Wine of filing the anſwer. | | 

r the wo, 


The plaintiff hath four days of courſe to reply, after the Plaintiff hath 
fendant hath moved on the certificate, of no replication for four days to 
liſmiſs; and if no replication be in theſe four days, the ref, after the 
defendant may of courſe, and without ſerving the order wo Fre 2 d 


iſue a /ubpena, for the whole taxed coſts. * 813 


Aer the ſubpene hath been iſſued, and ſerved, or even Plaintif may 


p | retain his bill, 
er an attachment hath iſſued for the coſts, the court, upon 3 


ne wu oon of the 2 attorney, will give the plaintiff leave attachment for 


| retain his bill, on paying the coſts ; and the coſt to be paid coſt hath iſſved 
— this caſe, is only % coſt of the rule to diſmiſs the — — — 
end au e, the coſt of taxing, and the ſubpena and ſervice, and of of < : 


he attachment, if it has iſſued. It was otherwiſe formerly, 
w it is now in Chancery) i. e. the coſts mentioned in the /ub- 
or attachment, muſt have been paid; but baron Main- 
ph altered it, as it now ſtands. - 


(wer it 
in th 


we the after the motion, the plaintiff neglects to pay the cofts, How to pro- 
bt d defendant's attorney, may, on motion, obtain an order, eced, if plain- 
lain the plaintiff ſhall pay the ſame, and the coſt of this laſt tiff after mov- 
enden er, in four days after ſervice, or that the defendant may ng 8 
he at liberty to proceed. | ew 1 

W * I. 

time f the plaintiff pays the whole cofts, before he moves t. 

And in his bill, he muſt abide by it. "20.50 - AT 4 
wy the whole coſt, before 1 — 
on, ther 


By the 12th general rule, where a plaintiff prefers a bill, RULE. 
ainſt ſeveral defendants, ſome of them anſwer, and ſome Plaintiff to re- 
them do not, and the plaintiff neglects to reply, to ſuch Bl to all the 


tare anſwered, within the time limited, by th ing Fe Anu, whe 
y the precedin | 
we hid upon pretence that he cannot reply without 5 a rs 5 


les bef the other defendants ; in this caſe, ſuch deſendants as have others who have 
n | not anſwered, 


er to be diſmiſſed with coſts, 
anſwered, 


-rtificat 
and ma 
nmiſſor 


e plaimi 
ter term 


e, the & 
ſendu 


The court have had it under conſideration, for ſome time to 

practice, and to have the order ſerved. Then, if no — —＋ 

4 aſter ſervice, on an affidavit of ſuch ſervice, the officer to iſſue 

ſlpena, for coſts, But is not the ſubpena a ſufficient notice? and if fo, : : 
dot this alteration rather multiply expence, to no purpoſe ? 


\ 
* 
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Unleſs, he hath anſwered, are to be diſmiſſed with coſts, upon motion;unleſ;þ, 

| effeQually pro- plaintiff will make it appear, by a certificate from the che 
ſcecuted the con- remembrancer, that he hath. proſecuted the contempis agauſ 
rbb. tthe reſt of the defendants, with effect. | 


. n f 3 
| Or unleſs the But where there are ſeveral defendants to a bill, and thy 
. defendants, who one or more of the defendants be entitled to privilege of pa 
have not an- liament, if all the defendants have anſwered, except the 
1 tui. fendant or defendants, entitled to privilege, the plaintiff may 
lege of — in this caſe, (to prevent the defendants, who have anſwer 
—— from diſmiſſing his bill, for want of replication) moye the 
court by his attorney, for time to reply, to ſuch defendants 
* 815 haveanſwered, * until the defendant, or defendants in prii 


lege ſhall anſwer, and the courr will grant it. 


RULE. Buy the 14th general rule, where a bill is only for diſcovery me, 
Plaintiff may and the defendant hath fully anſwered the ſame, if the plain" 
diſmiſs his bill tiff diſmiſſes his bill within the time limited for that purnc tne 


for diſcovery the aforeſaid rule for replying, he may do fo, upon payir Wh 
3 — 2 defendant that hath anſwered, twenty ſhillmgs coſ er | 


ant 208. coſts. but if he neglects ſo to do, the defendant may, on certiſen on 
Or defendant of no replication, and on motion thereon as aforeſaid, diſmif 
| hers Famer xl the bill, and have taxed cofts. - ee 
But if it be for So that by this rule, it ſeems, that if the bill be for reli 
relief, the plain- the plaintiff, on diſmiſſing it, muſt in all caſes pay taxed cal 
tiff muſt pay and ſo is the practice. But ſee Titles, Cofts, and Diſmiſs. 


taxed coſts, citati 

, , firf 

Plaintiff to pay If the plaintiff diſmiſſes his own bill, but neglects to h lich 
— Kon. on his the coſts, the defendant muſt, in this caſe, obtain an ordeſiiſe «x: 
bill, or 1 for the plaintiff to pay the coſts, and alſq the coſts of this ita. 
ant may have it order, in four days after ſervice thereof, or the defendant to Wiſe pla 

'- taxed, and iſſue at liberty to proceed and tax the coſts, and iſſue a ſubpena poſe 
ſent 


a ſubpœna for the ſame, which the court will grant, on motion of the 


ux. fendant's attorney. zna 


* 816 * In the caſe of Colſan againſt Hyde, in the high court 
Diſmiſs ſet Chancery, 1730, a diſmiſs, for want of a replication, was, 
aſide, where. the motion, ſet aſide, this being a bill to. be quieted againſt | 
bill was to be quent diftreſſes, on lodging the money in court, in uſun 
1 againſt habentis, and the plaintiff Kin an order for an injundti 

— 8 bringing in his rent: The reaſon why the diſmiſs was 
aſide, was, becauſe the plaintiff had already the effect of 

| bill, ſo that to reply, and bring the cauſe to a hearing, wat 
nugatory, as the court in ſuch caſe, could give the plain eſſary 

no decree. | 


And 
at the 
tex 
abſol 
ant, 


eibil 


bo 


On plea or de- Where a plea or demurrer is put into the bill, and the PR |. . 
murrer allowed, allowed and proved, and the demurrer allowed, the bill . tt. o 


bill ro be ciſ- > 0 b 
— 4. be diſmiſſed. See Title, Demurrer and Plea. 


I N n 1 9 wy 
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2 


One replication. is ſufficient to ſeveral anſwers in the ſame K | 
uſe, _— all the defendants therein, to which the ſufficient to 3 
laintiff is adviſe to reply. | : 4 veral aulwery,, 


- i Fe 
4 * 


| | , \ ; 

When the plaintiff hath - filed his replication, and that the Serving the G- 
ſendant is not under an obligation to rejoin gratis, he may fendant with © - 
*thwith ſerve the defendant with a /ubpzena, to rejoin ane ſubpana, te 
pon affidavit of the ſervice thereof, and upon motion of the . ; 
lintiff 's attorney * thereon, the court will make an order 817 
ir the defendant to rejoin and join, in commiſſion, in“ four 25 7 
ys, and the defendant's attornef is tg be ſerved with a copy 

the notes taken in court, {for no * is made out in this 
pſe, nor is the copy of the notes to be atteſted, but the plain- 
ils attorney uſually writes theſe words at the foot thereof, to 
it, Copy Notes,) and the plaintiff's attorney, may at the ſame 
me, that he ferves the rule to rejoin, ſerve the defendant's 
orney with commiſſioners names, for the examination of 
meſſes, if he examines in the country, or with the names 
witneſſes, if he examines in town, and may in eight days, 
rleaving his commiſſioners names in the office, have at 
own charge, a commiſſion ex parte, without any further 
fidavit, or order, and proceed as before directed, by rule 19. 
ile Interrogatories, &c. pa. 581, and 583. Title Imerrogato- L 
Ke. | 5 | 1.14 | 


— 


And this ſubgæna to rejoin, is in order to clofe the litis con- The ſubperia th 
lun, and is according to the old civil law, which “ required 7<join is accord. 
citation in order to form the act of the court; and therefore, es. of a; old 
e firſt citation was to anſwer ; the ſecond was to rejoin, upon * 8 8 

dich the probatory term was formed, and was previous to hows a 
e examination of witneſſes ; and the third was 4 ſubperna, | 
citation to hear judgment ; but if the defendant delayed 

plaintiff upon the firſt citation, the court very juſtly might 

ppoſe terms upon him to rejoin gratis, and that he ſhould 


nent to form the probatory term without the ſervice of a O74 
na to rejoin: ; | | 


court And the Civilians and Canoniſts held it abſolutely neceffary, Ibidem, 
„ W % there ſhould be a citation to the defendant, previous to 

inſt H: examination of witneſſes, otherwiſe the receptio teſtium is 
an eblolute nullity, and the reaſon they give is, that the de- 


ant, if cited, might either examine; or object to their . : 
libilicy, or put ſuch croſs interrogatories to them, as might hg 

ing out circumſtances in his fayour, which he would not n 

pan opyorrantty to do, if he were not cited; but it is gat 

ſary for the defendant to appear, becauſe the citation j 

Vo. II. M 3 18 Fn; hd + in * 


ln the caſe of D-larne and Letois, in this court, on Aa motion to ſet 1 
the officer 's report, it was ſettled, that the ſour days are running days; 

that the rule to rejoin may be entered immediately aſter ſervice nf 

to rejoin, without waiting four days, as was formerly thought, 


d the 
xe bill! 
| 


/ 
i * 


1 
1 . — 
2 8 9 F 


lin, on affidavit 


a . 2 2 
- Yn » \ Ta 

9 * C 
* 


' _ Replication, &c. 
in his favour, and he may renounce a privilege introduced; | 


* 


his favour. Amator Rodrigues de form. prob. 195. | , 
1f defendant is If the defendant be under an obligation to rejoin grau th 0 


obliged a laintiff is to ſerve him with the order for that * purpoſe * 
1 b Pe ferved if he doth not in four days after ſervice thereof file his 
with the rule. joinder, the plaintiff may ſerve his commiſſioners names, 


819 proceed as is before directed, See Title Interrogatories. 


he time the Por the time given the defendant to rejoin to the plainiff 
defendant has Teplication, and how the plaintiff is to proceed to * C 
to rejoin. cauſe, in caſe the defendant ſhould not rejoin or ſhould negled 
IT _ _ torejoin in time, See pa. (475) Title Hearing and pa. (581, 5 
Title Interrrogatories. | 


Defendant may, When the plaintiff hath replied, the defendant may, if } 
il he wil, re- will, forthwith rejoin gratis. «tis, 
Joun gratis. a N | 

on a generalre- When the plaintiff files a general replication, if the ( 
plication, if de- fendant lives above forty miles from Dublin, upon affidai 
ſendant lives thereof, and upon motion of the plaintiff's attorney there 
„ re -.. the court will order that ſervice of the defendant's attor 
with the /ubpena, to rejoin ſhall be good ſervice of the deſa 
thereof the court dant; but this rule is generally entered of courſe in the office 
will give leave and note, this order is to be ſerved on the attorney, at the ſu 


to ſerve defen- 4 : 7 2 © ; | 
dant's attorney time with the ſubpena to rejoin 


with ſubpœna 


to rejoin. 


80, on a ſpecial Twentieth of June 1743. it was ordered, That in all calc 
replication, up- Where a plaintiff files a ſpecial replication, that upon an * aſh 
en affidavit of davit filed, of the defendant's living above fifty miles frot 
defendant's Dublin, and upon motion thereon, by the plaintiff's attorne) 
living above that the ſervice of the defendant's attorney with ſubpane t 


=: "as ow rejoin, .be deemed good ſervice, hay 
Rojoinder what The rejoinder muſt purſue and confirm the anſwer; Mind 
to contain. muſt ſufficiently avoid or traverſe every material point of tn ＋ 


replication. 


on a ſpecial re- Though a defendant ſhould be obliged to-rejoin gratis,) 
plication, ſub- if a plaimiff files a ſpecial replication, he muſt ſerve the d 


1 8 = fendane with a ſubpena to rejoin. 


If plaintiff may Afier a plea, or demurrer to a ſpecial replication alloue 
put in a general the plaintiff may put in a general replication : Sed quer. 
- replication after id. 1 Vern. 351, where it was urged by counſel, that he ma) 


3 „ a" but the court teſuſed to give any opinion. 


ceplication allowed 


! Replication, &c. 

The plaintiff ſer down his cauſe to be heard on a bill and re | 
iwer, and had a decree againſt the defendant by default, and „ bad 

hen the defendant came to ſhew Cauſe againſt the decree, it e to reply, 

as altered in his favour; the plaimiff petitioned to re- hear 

e cauſe, and at the re-hearing, prayed leave to reply to the 
jefendant's anſwer, and had it, paying cofts. Mich. 1699, 
eween * lord Donegal and Warr, 1 Har. Ch. Pra. 3d Edt. 21 

to. | | 


In the caſe of Rodney againſt Hare, et al. Moſeley's Rep. 296, Cauſe at iſſue 
he maſter of the Rolls held, that the cauſe was at iſſue by the by the replica 
lication ; for the iſſue is offered by the detendanr's traverſe,, n. 
1 is only a fiction of the court, and is never 

ally filed. | | Ee wo AT 


Where witneſſes have been examined, and no replication Replication may 
led, the court at the hearing, or even after a decree, will be filed after 
rler a replication to be filed, nunc pro tunc. Ibidem, and 2 be pinoy, VE 
em. 46. bs 3a . _ cree, nunc pro 
$ tunc, 

ln the cauſe of Nicoll againſt Wiſeman, in Eaſter term, 1688, Where there is | 
he cauſe came on to be heard the term before, and then the : Plz and an- 
laintiff had replied to the plea only, and not to the anſwer ; — don -< 
d the court thereupon made an order, that the plaintiff the * 
hould file a replication to the anſwer, nunc pro tunc, and that muſt be to the 
e cauſe ſhould be heard this term: And the plaintiff now anſwer as well 
down the cauſe for hearing again, without having given * the plea. | 
les for publication, and had alſo amended his bill, and had 
ot new ſerved the defendants to anſwer; ſo the cauſe was 

ain put off, as coming on irregularly. IBidem. | 


If, after the plaintiff hath filed a replication, he is inclined A replication 

have the “ cauſe heard upon the bill and anſwer, or would may be wich- 
nend his bill, the court, upon motion of the plaintiff's coun- ee 
on notice duly ſerved, will give the plaintiff liberty to bill and anſwer. 
_ hy 5 85 but to pay the coſts of the rejoin- * 323 

er, if it be filed. | 


If the plaintiff replies, the deſendant can never Ciſmiſs'the After replica- 
l. without hearing the cauſe becauſe he may rejoin gratis, tion, the deſen- 
d prove his anſwer, and ſo bring the cauſe to a hearing, as NN 
betore directed, p: 498. Title Hearing. but ol — 2 
; | | the cauſe, 


M 2 „ of 


- 
- 


The difference But here a difference is to be taken, as to office copich be⸗ 


— 


Of Witneſſes, Evidence, and Prof, 


What all be. abnitted as Euidence; and will 
to ſufficient Proof. . 


Evidence m © A 8 to evidence, the uſual courſe in Chancery is by depoſ- 
Oy uſu- tions; for no witneſſes viva vice, are allowed at the hear 
14d, . a 8555 ing, except by ſpecial order. 5 N WES e 


Depoſitions, And theſe depoſitions are at this day the teſtimony of the 
how and by witneſſes, ore tenus, taken down in writing by the examinatott, 
* taken. or the commiſſioners: And this firſt writing is called the 4 
82 3 minicles, or paper draught, which, if the examination be in 
ton, remain in the hands of the examinators ; but if it be 

+ by commiſſion in the country, they are returned with the com- 
miſſion to the court, and are filed in the chief remembrancer 


office. wy \ 


Atteſted copies And the copies of theſe depoſitions are made out, and at- 

of theſe depoli- teſted at the requeſt of either party, either by the officer c 

trons, and of all by the examiners, as the caſe is, (which examiners, in. this 
the proceedings bl. bog 

in this court. court, are the clerks to the ſeveral barons) ; and the copies df 

are evideuce, theſe depoſitions, ſo atteſted, as alſo the copies of all other 

the proceedings in this court, may be given in evidence; for 

174 the originals of theſe are ſuppoſed to be in themſelves evi 

_ dence: And by conſequence, when a copy of them is pro- 

duced on oath, or fully authenticated, you have full proof; 

becauſe you have the proof of a matter which, -if *produced, 

would carry its own light with it, and by conſequence would 

need no proof of it. een een, 


* > 


between 2 COPY tween a copy authenticated by a perſon intruſted to that- pur- 


by à perſon ins GE hat 1a e and ſted b 
pole, for there that copy is evidence; and a copy, atteſted 9 
truſted for nat an officer of the court, that is not intruſted to that purpole; 


purpoſe, and : f runed 
2 not o for that is not evidence, without 23 it actually * ex 


_— mined :. And the reaſon a a erence 8 where 4 
2 law hath appointed any perſon for any purpoſe, the law mu 
7 truſt him as far as he acts under the authority that the lau 
has given him, otherwiſe it would be to give credit, and not 

to give credit to him at the ſame time. 


But 


© 


A KY . * 7 88 5 ; 
| | „H nö * 25 1 2 | Fat unn 
But if an officer of the court, that is not intruſted to that A "copy, made 
qurpoſe, makes out a copy, it muſt be proved that it was ex- out by a perſon 
anined ; becauſe, being no part of his office, it is to be cre- — | 
ited but as a private man's mere writing, or word, ought to proved. 
be credited, without oath. See the Law of Evidence, by a 


& le 


[ 


ne learned judge, p. 18, 19. 


But the office copies of depoſitions, and all other the the copies 
dings in this * Ss al themſelves evidence in This of all proceed» 
rt, but not in any other, without being examined with inge in this 
e originals, and the atteſtation of them proved. And the n ae Wy, 
me rule holds in this court, vice verſa, as to the copies of denee in this 
leadings or proceedings in other courts ; for every court,. for court, 

eit convenience, , have allowed their office copies atteſted, 26 

be evidence in their own court, and have impowered their” ..' - + 
ficers to make ſuch copies as ſhould be evidence; but the The copies of 


ticular rules of one court are not taken notice of by others, depoſitiona may 


. . | , . de reads, without 
deſe copies may * be read in all caſes without producing f 

1 e bill and anſwer. 8 | | yp]. Ione 

cm- 8a 


Although all theſe tranſactions in a court of equity, be public The 28 | 

aters, * are they not of record; and the a ie mn” Ay, | 
not records, is, becauſe they are not the precedents for c,cq,, and why. 
ice, and are founded only upon the cireumſtances of each 5 

ate caſe, and the judgment there is ſecundum equum k 


, and not ſecundum leges & conſuetudines, Co. Lit. 266. a, 


Now, not being records, they are not ſuch memorials as The pleadiogor 
lodged inſeparably in any certain place, but transferable ; — 
ltherefore may themſelves be given in evidence. See Law n = de 
loidence, by a late learned judge, p. 37.—But note, where 1 yo 
j pleading or proceeding is to be brought up to the court, 

order ſhould be firſt obtained for that purpoſe, which the 2 order 


would will grant on an attorney's motion. . be _ | 

| 8 2 : VP bringing it up. 
hy But though theſe depoſitions, or the defendant's anſwer are Tho' theſe de- 
i pak of themſelves records, yet they are oaths in a court” of re- poſitions, or a 


l and a witneſs ſwearing falſely there, may be proſecuted defendant's an- 


er at common law, or on the ſtatute, becauſe it is a perjury. '® be pot re- 
ur ſe; - . » per] y cords a A de- 
cen won of record. Ihidem, 49. ak 6 pn 
ere the : witneſs, ſwearing falſely, may be proſecuted for perjury. 
mu a ws 


; wy 4 | E 37< N © ; 

When either of the parties, plaintiff or defendant, in 2 826 

le, would, upon the hearing thereof, make uſe of depoſi - The court, on 

8 formerly taken in another cauſe, in ſuch caſes, as by motion, will 

rules of courts of equity they may, the court will of courſe, give leave to 

But upon an attorney's motion, make an order for that purpoſe ; — — 9 
always ſaving exceptions. | .. cauſe, E epoſiti- 

ons taken in a former cauſe, ſaving exceptions, 


And 


\ 


RULE.. And y the 4oth general rule, when, A motion of either 
h 


Aua che par- party, plaintiff or defendant, the court order, t p 
| I Ges xd "hoes may be made of any. depoſitions, formerly taken in pores ” 
| - , Cauſe between the fame parties, (or thoſe under whom the "_ 
claim) touching the matter in queſtion, it is thereby intend] 1 
that the other party have the ſame benefit of the depoſitions; 7 

1 9 and both parties have liberty of their lawful exceptions at the tele 
1 | hearing, to any of the ſaid witneſſes formerly examined. See BMW ke 
$ 1 Ch. Ca. 155. 9 G 4 ; x 2 1 | Wed bs Yer 

Y WS 1 ge? | | not! 

But this rule to But note, It is ſaid, that this rule of reading depoſitions, 

— 8 formerly taken in another cauſe between the ſame parties, i: 8 
| bo 4 . to be underſtood to be between Lege and defendants only; de 
dants only. for when there are ſeveral defendants in a cauſe, and that the, vi 

4 . or any of them, examine witneſſes in that cauſe, ſuch depoh- ire 
| 9827 tions ſhall not be uſed by one of * thoſe defendants againſt any ly 
| 5 _ of the other defendants, in any after cauſe between them, re- n | 
1 135 amen ̃ ! — ...... Boe had 
Depoſitions in There being the ſame queſtion in both cauſes, and defen- 1 

= former: cauſe, dant's defence being the e the RI a former B 

: CONT. cauſe ſhall be read againſt him: But depoſitions in another wear 

' - ion wore jule Cauſe, in which the matters in queſtion were not in iſſue, ſh; fam 

may be read in not be read. Treatiſe of Equity, p. 123. er 
evidence. 5 1 n 1 | Cha 

| But depoſitions So depoſitions taken in a ſuit between other perſons, : pure 
A in a ſuit be- not to be given in evidence; for he had no opportunity td the 

SO — ot eroſs- examine the witneſſes, idem, and Hard, 42. Rep. 

to be given in igen PRs I MITE. 6 „„ ee ff ws 

The advantage | So depoſitions, taken in a cauſe where the plaintiff's father in 

ought to be re- was a party to the ſuit, being in all matters the ſame, big, 

ciprocal. father being only tenant for life, thoſe depoſitions could not * 

| be read againſt him; for the advantage ought in all caſes to bail ,... 
; ROLL e nd 
5 0 . fou 

But cannot be But depoſitions, taken in a former cauſe, cannot be read in ont 

uſed againſt one another cauſe, againſt one who does not claim under the party Wi plair 

I... againſt whom the depoſitions were taken. Ibidem, and 1 CY are 

8 — G. 73. „33 e = TT hone rh Air i» plait 

whom they were taken, | Was 

| . abſo 
* 828 But if a legatee brings a bill . the executor, and * 

Where a lega- Proves aſſets, another legatee, though no party, may ba ad 

tee may have the benefit of theſe depoſitions. 1 Yern. 413. 2 Vern. 447. aſe 

the benefit of | CA es „„ plait 


depoſitions taken in a ſuit by a former legatee, 


ead i 
party 


10 


"I" 5 (on. N a 
* 


" 


Of Witneſſes, &c. . 

In the caſe of NiBbet againſt Daniel, Bunb. Rep. 510, it was If the cauſe = 
declared by the court, that if a cauſe be brought to a hearing, ſtand over, to 
nd there is an objection for want of parties, and the court tae wth 
kts the cauſe ſtand over with liberty to the plaintiff to add a gepoſitions ta- 
party 3 if that party is a material defendant, and concerned in in- ſten before can- . 
weſt, the depoſitions taken before cannot be read againſt this not be read 
vſendant, he not being a party when iſſue was joined, and *gainſt him. 
he commiſſion executed. And note, at the foot of the caſe | 
here is a guere, What method is to be taken, ſince there can- 
not be an examination de novo, as publication was palled ? 


1 


80 that the general rule in courts of equity ſeems to be, that General rule, 


j j i ; - that depoſitions 
z depoſition cannot be given in evidence againſt any perſon, | | 
who was not a party to the ſuit ; nor ſhall he be allowed to aſe of apa 


ire it in evidence; for if he cannot be prejudiced by the de- perſon, not a 


pſtion, he ought not to be. benefited by it; for then he might party to the 


oe all the depoſitions that made for him, while thoſe which ſuit. | 
made againſt * him could not be made uſe of by the other 829. | 
ide, Hard. 472. | 3 Ic 
But depoſitions were admitted to be read in Chancery, thirty But depoſitions 
rears after they were taken, though the parties were not the were read in 
fame, inaſmuch as the cauſe related to the ſame land, and the Conor fy 
ter-tenants were parties to it; and this is an indulgence of the . 2 
Chancery beyond the ſtrict rules of law, and is admitted for the parties were 
pure neceſſity, becauſe evidence ſhould not be loſt; beſides, not the fame, as 
the Chancery hath great faith in its own examinations. 1 Ch, the cauſarclated 
Rep. 75. 4 | 8 | to the ſame 


In the caſe of Peter Delamar againſt Mary Delamar, in Chan- Depoſitions in a 
wy, Trinity term, .1759, it was debated, if depoſitions, which — * cauſe 
had been taken in a former cauſe, wherein one Garret Delamar — be read on 
was plaintiff, and the ſaid Mary Delamar and others were de- , rein. - 
ſendants, and the plaintiffs in the preſent cauſe no party, cauſe, tho“ not 


ſhould be read as evidence for the plaintiff. lt was objected, between the 


on the behalf of the defendant Mary Delamar, that, as the ſame parties, if 


flaintiff was not a party in the cauſe, in which the depoſitions the title be the 
are taken, e could not read them againſt the ſame. 
plaintiff, and the benefit would not be reciprocal. To this it * 
was anſwered, by the counſel for the plaintiff, that it was not | 
abſolutely — 7 on ſuch applications as theſe, * that the 
advantage ſhould ' be reciprocal ; and inſtanced the cafe of 
frchdall againſt Morriſon, in this court, Eaſter term, 1752 « 
And fo the court ſeemed to think, but, that in the preſent 
aſe it appeared, that the title was the ſame with that of the 
plaintiff, in the cauſe-in which the depoſitions were taken, 
they both claiming under remainders in the ſame ſettlement ; 
and Mary Delamar, the defendant in the preſent cauſe being the 
lame perſon as in the cauſe wherein the depoſitions were 
alen, and had an opportunity to, and did croſs-examine : 

| 5 he Beſides, 
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a bill of revivor, praying, that all the former 5 
may ſtand revived, by which the dein had bound himſelf 
2 by the plaintiff's, reading the ſaid depolitions, the deſea, 
ant had. an advantage; for ſhe was thereby intiiled alſo 
read the depoſitions in that cauſe. Lord Chancellor, for the 
reaſons, was clear of opinion, that the proofs in the forme 


” 


cauſe were proper to be read in this cauſe. 
en in Depoſitions in the original cauſe, may. hs * 4 


dne cauſe may cauſe, without motion. And where one party obtains a 
be uſed in acroſs order, the other may uſe the ſame, without motion. 2 Hg: 
, | 


—_— om riſon's Chan. Pradice, 3d Edit. 52. 


* 21 * Incroſs cauſes, an agreement was proved in one of twill 
An agreement Cauſes; and in that cafe it was not ſer forth in the allegatom = 
frovel in the of the bill or anſwer. In the other cauſe, it was ſet forth ini. *** 
original cauſe, the bill, but not proved in the cauſe ; and an order was «i 
247 in iſſue, tained before publication, that the ſame depoſitions ſhould be 
* = Lon ay read in both cauſes. And by the better opinion, this might 
but not proved, be; for, ſince the order was before publication in the ſecond In 14 


3 this, ule, f 1e Ae had 2 = ea was nh 14 
; lame depoſi- fight of the depoſitions were for his own advantage. 1 
cd . | 
When. depoſ» Where a cauſe is diſmiſſed, the E of e r 
tions in a cauſe proper for equity to decree, yet the depoſitions on a fact init 
— x ſball . eg be aſed as evidence, whenever it ſhall come in 
SH ueſtion again in a new cauſe between the ſame parties. 
k: Go. 175. 1 Roms 
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But when a cauſe is difmiſſed, not upon this ground, but 


for irregularity, ſo that in truth there was never regularly ar 


/ fach' cauſe in the court, arid, conſequently, no proofs, thok 
proofs cannot be uſed ; for proofs cannot be exemplified with 
out bill and anſwer ;-nor can they be read at law, unleſs 
bill, upon which they were taken, can be read. 1 Ci. C. 
T75. n a 4 8 ; «#4, 2's whe 


* 832 No depoſitions ought to be allowed which were not talet 
All devoſitions in a court of record, and they are like examination of wit 
to be taken in a neſſes, ſo that although the defendant 2 read what part be 
court of record; will ; yet the other ſide may read the whole afterwards. Tres 
and each party tiſe of Equity, 123. * e e ee $94. 


4 


And when not, 


may read any 


2nd the whole. trial 
jth 555 ; | FEA conſe, 
If a witneſs Where a witneſs dies after examination, but beſofe ſuc * 


dies before he examination is ſigned by him, the depoſitions cannot be mac 
1 ub uſe of, for the examination is not compleat until it is real 
poſitions cannot Over, and ſigned by the witneſs z-as he may at. any time 


LC yori. A. .. en  Ioe » c ' 5 © * 4 
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But yet, where the defendant after publication examined But upon an ir- 
vitnels, and conceiving himſelf irregular in fach examines _— 
n; on the uſual - affidavit; that the defendant, his clerk, gh pation, 1 
tlicitor had not, nor would, ſee any of the depoſitions, he fore he can de 
x an order to re- examine this witneſs, but the witneſs died re-examined, 

ore a re- examination, and the court gave leave to the de- after an order. 

adant, to make uſe of the former depoſitions of the ſame _ 3 
itneſs. Ibidens 41 5. | | "> _— 
. 9280 N de read 
In the caſe of Coker againſt Farewell, Hilary term 1729, be- The evidence of 
ge lord chancellor King and the Maſter of the Rolls, a witneſs 7 witneſs at a 


ho had been examined at a former trial of an iſſue, berween _ 
e * fame parties, and had been examined in the cauſe, diet, his depefiticts* 
ad it was held, that not only his depoſitions may be read, in a cauſe bes 


pon a new trial, but what he ſwore ar the former trial, may tweeb the Came 


gre i ee wi the uns fn Fils on Ne 


given in evi» 


x ; dence. at 2. new trial. 
16d be p » ; | n 
* 8 bn 7835 
econi In Moſeley's Reports, 118, Hilary 1728, at the rolls, it was Depdſitictis of? 


ermined; if a witneſs is examined in this court, you may Wtncls in a 
ad without any order, any other depoſitions of the ſame — _ ob 
lon, in the ſpiritual court, or elſewhere, in any other read againfſt 

uſe, ſo that you make uſe of them only to confront the evi- him, without 
ce he then gives. £ Fo 235 order to ſhew 


| | | . - of his evidence. | 

4 witneſs being examined de bene eſſe, died before any re- Depoſitions of 2 

lication filed, or examination in chief; the court, on motion wang ©LAMIN= 

the plaintiff's counſel, ordered theſe a en to be read n — _ 
evidence, at a trial at law; notwithſtanding the defendant's: 


4b (ET : he was examin- 
„ rer was put in above five weeks before the defendant died, ed in chief, or- 
ly i that otherwiſe, an examination de Bene eſſe, would be to dered tobe read 


purpoſe. 1 Vern. 331. | | at a trial at law. 


In the aforeſaid caſe of Delamar againſt Delamar, in Chancery, A court of equi- 
fin, 1759, an ejectment being brought at law, upon the 3 
le, a bill was filed in this court to remove temporary bars, x — 2 
and for liberty to give in evidence upon the trial, depoſitions ꝗenee on a Ul 
at had been formerly taken in a cauſe, which had - been at law, but 
mmenced by one Garret Delamar, deceaſed, againſt the fame where the trial 
ſendant, and no other relief was prayed by the bill: The is directed hy 
ule was heard, and it was decreed that all temporary bars 22 * 
wuld be removed; but as the title was meerly at law, and © *g 

trial not directed by the court of Chancery, nor in any ſort, 834 
conſequence of any order of the court, his lordſhip would 
ake no order, as to reading in evidence, the depoſitions on 

trial at lap. | 


In | 


£/ 
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In the debate, the caſe of Sharp and Maxwell, in the fa 

court, was inſtanced by the counſel for the plaintiff; but n 

that caſe, general relief was prayed in the bill, here on ſpe⸗ 

cial relief, and the bill in that caſe was retained, with liben 

to try the title at law, and there were alſo ſeveral ſpecial cr 
cumftances attending that caſe, not in the prefent. 


And his lordfhip alfo faid, that a court of equity, the titl 
deing at law, will not interfere with the court of law, wheilet 
the depoſitions be legal evidence or not. 


835 * The bill in Chancery is evidence againſt the plaintiff, f 
Tue bin in the allegations of every man may be ſuppoſed true again 
Chancery, exi- himſelf ; nor ſhall it be ſuppoſed to be preferred by the counſel 
dence againſt or ſolicitor, without the party's privity; and if the counſ 
the plantff. hath mingled it with any fact, that is not true, the party may 

have his action. 1 Sid. 221. 1 Vent. 66. 1 


Bpt not unleſs But where a bill is exhibited, and there are no proceeding 
there be pro- upon it, it cannot be evidence, unleſs it be proved it was er 
eccdings. upon hibited with privity ; for any one may file a bill, in another 
* name, to rob him of his evidence by a ſham conceſſion ; an 
it is unreaſonable to ſuppoſe the party filed it, when there ar 
no proceedings on it, for then the filing would be to no pur 
poſe; and it is more likely to be done by a ftranger to preju 

dice him. 1 Sid. 221. 1 Ck. Rep. 651. 1 Ch. Ca. 64. 


{56 h ? | 
How far it This is accounted to ſtand in point of credibility, in the ſam 
ſands in point circumſtances as a confeſſion by letter under the party's han 


A credibility. though no body ſaw the writing of it; though ſome ha 

Ei ranged it in an inferior degree, becauſe one js the party's ont 
immediate confeſſion, and the other is only a counſel's draſ 
yet it feems, the allegation in “ acouxt of juſtice, that amoun 
to the confeſſion of any fact, ought to have more weight an 

authority with it, than any private owning. See the Law 
Evidence, by a late learned judge, 38. 


ö And if the bill be evidence againſt the complainapt, muc 
more is the anſwer againſt the defendant, and carries fill 
higher weight of probability along with it, becauſe on oath 
becauſe on oath, Gold(ty, 326. Reb | 


But the whole But when you read an anſwer, the confeſſion muſt be 

mult be read. taken together; and you ſhall not take from thence what mak 

againſt the detendant, and leave out the reſt, but the whole 

5 Mod. 10. | 1 

In ſome ſpecial Regularly, the anſwer of one defendant ſhall not be mas 

caſes the anſwer uſe of, as evidence againſt another defendant ; but one defent 

eee Abend nt ſaying, by his anſwer, that he was much in years, a 
ant may be read 


againſt another. could not remember the matter charged in the bill, * bo , ws 


7 


4 


Of Witneſſes, &c. 


. was his attorney and tranſacted this matter, and J. S. 
ang made a defendant, and giving an account of the mater 
upon motion for an injunction, lord Comer ſaid; theſe 

\ds in the firſt defendant's anſwer, amounted to a referring 
' the other defendant's anſwer, and for that reaſon, the at- 
ey s anſwer ought to be read, and accordingly was read 
nun the firſt defendant. 1 Peer Williams, 301. © 7 


anſwer of one of full age, put in, in perſon: And a dif- | 


le in the teſtator's buſineſs, and no other evidence in the caſe, 
hat the money was depoſited, but the “ executor's own oath ; 
ngued, that thE anſwer though it was put in iſſue, ſhould be 
lowed ; ſince there is the ſame rule of evidence in equity, as 


nlaw, and if a man was ſo honeſt as to charge himſelf where 
mount might roundly deny it, he ought to find credit, where he 
phy wears in his own diſcharge. p< 


n anſwer was put in iſſue, whatever was confeſſed and ad- 
ted, need not be 8 3 but it behoved the defendant to 
make out, by proof, whatever was infiſted on by way of 


nitted a fact, and inſiſted on a diſtin fact by way of avoid- 
nce, there he ought to prove the matter of his defence; be- 


denon, that it might be proved; and therefore ſuch admit- 
lance ** not to profit him fo far as to paſs for truth, what- 
er he ſays in ayoidance. But, if it were one fact, as if he 
madd ſaid, the teftator had given him one hundred pounds, it 
ught to be allowed, unleſs diſproyed ; becauſe nothing of 
e fat charged is admitted, ad the plaintiff may diſprove 
ut thi Ihe whole fact as ſworn, if he can: But it was urged, that. 
5, dhe probability was on the defendant's fide, becauſe _ 

| | TY i, - ow: BY a + "© Bo : i 


woidance; but with this diſtinction, where the defendant ad- 


ule it may be probable, that he admitted it out of appre- 


I was agreed per cur. that the anſwer of a ſuperannuated The anſwer of 
Lfendant, put in by guardian, is to be read againſt him as a ſu 


nuated 
on put in x 


rence was taken between ſuch an anſwer, and that of an Mail be read 
fant, put in by guardian; becauſe an infant improves and againſt him. as 
pends, as lord keeper ſaid, and therefore is to have a day to an anſwer af 
ben cauſe after he comes of age; but the other grows worſe, one of "RP 
id is to have no day. Preced. in Cha. 229. Sir Richard Le- ang, 1 
aye againſt lady Caverly and others. "Jo 
Confeſſing a matter by anſwer, is ſufficient evidence againſt Confeſſion by 
e part. 2 Fern. 380, ö auſwerſuffcient 
Party. 
A bill was brought by creditors, againſt an executor for an In what caſe a 
| unt of the perſonal eftate ; the executor ſet forth by an- defendant may 
wer that there was one thouſand one hundred and ſixty pounds 2 an 
f by the teſtator in his hands, and that coming after to make hy h 
p accounts with the teſtator, he gave a bond for one thouſand at 
ounds, and the reſt was 2 him as a free gift for his trou- time. 


is anſwer 


the ſame 


+ 838 ' 


But it was anſwered, and reſolved by the court, that when idem. 


* — 


out further 


* 


— 


- 


"So 


at SIMI ot | 
id not give a bond for this fam, as for the reſidue; bu g 
* 839 Chancellor ſaid, there was ſome * prefumption in that, .. 


not enough to carry fo large a ſum, without better atteſtaig 
See the Law N Evidence, by a late learned judge, 39. ; 


A man's volun- Analogous to this, is a man's own voluntary affidavit, whid 
tary affidavit is is evidence likewiſe againft him; but then the proceeding 

8 muſt be likewiſe given in evidence, on which this affiday 
— the did ariſe; and the reaſon why the proceeding muſt be al 
LT AN a given in evidence is, to prove the identity of the perſon; fort 
ariſe, muſt be prove an affidavit ſworn, is not ſufficient, for the party my 
given alſo in perſonated; therefore, to aſcertain this, the occaſion of the 
evidence. ſwearing muſt be proved; for it is not to be thought, or ſu 

| | 2 that wo man, without ſome occaſion, would make a 

1A vit. | /bidem, | 


o—_—_ be- _ But there is great difference between the evidence of an a 
tween the evi- wer Md ehrat 7 ntary affidavit. IBidem. 
Lebe of an . {wer, and that of a voluntary affidavit. 1bidem 
- Gavit, and of · an anſwer. 


An'atifwer can- Although depoſitions may be read, without producing the 
not be given in bill and anſwer, yet an cy flog cannot be given in evidence 
„ without producing the bill; for without that, there does nat 
me bal. unleſs in this caſe appear to be a cauſe depending, which muſt | 
dhe bill be loft, preſumed, if depoſitions be taken; but if there be proof h. 
1 x the proper officer, that the bill hath been ſearched for, and 
® $40 cannot be found, there the anfwer hath been allowed to be 
| read, without a ſight of the bill: And this the lord chancellor 
Brodrick allowed, tho the loſs of the bill was not proved by 
the proper officer, but by a clerk only, who wrote ins ch 
office, and ſwore- he had ſearched . carefully with the officer, 
and could not find the bill. Michaelmas term, 1714, in Chancery, 
Rech and his wife againſt adminiſtrators of Howard, biden, 

43. 


Anſwer, kw An anſwer is proved, by ſhewing the allegations in court, 
proved. by ſhewing the bill which is the charge, and the anſwer, which 
X is the defence to the bill; and this, in civil caſes, ſhall be in- 

- tended to be ſworn, becauſe the proceedings in ſuch defence 


are upon oath. Ibidea. 


2 


It is to be taken Now, ſince the proceedings in any court of judicature 
as anoath, with- within the kingdom ww good evidence in other courts, and . 

proceedings in this caſe are upon oath, it follows, that in a 
| x —.— civil caſes, the anſwer is to be taken as an oath, without fur- 
in the eanſe. ther proof than from the proceedings in the cauſe. Ibidem, 43: 


\ 2. 


* 5 * 


Of Witneſſes, r.. 
But a voluntary affidavit is not part of any cauſe in a count But a | 
jufice, and therefore mit de proved'to be Fivorn ; for If afidavit is nee 

; aly prove it ſigned by the *party, it is ho firther proof — 


un a5 a note or letter; and as ſuch you may * give it in evi- 
eren _ 3 _ W. is 77 this . to be ſworn; it 
$6 is like a nate ar 

letter | 


The ſecond difference between them is, that the copy of an And then che 
ner may be given in evidence ; but not of a yolunrary aff- copy of an as- 
nit, which hath no relation to any court of juſtice, and ra 2 *. 


erence between them. 


erefore not intitled to public credit ; but, being a private ned; Toe hee q 

atter, mult be itſelf produced as the beſt evidence. 3d Mod. afidavit irſelf A 

16. a Fa, * f » * 1 92 PTR , 5 , — 4 3 mu be pr w | 
cod; 50d wh 


But the voluntary affidavit of any ſtranger can by no means 8 j £4 
ziren in evidence, becauſe the oppoſite party had not the of a Granger 


| | ining. 446. , can by no 
deny of croſs-examining. Sy. 446 | | b — — 
nee, 


from what has been ſaid, it is evident, that a voluntary For there. cam, - 
fdavit is no evidence between ſtrangers, becauſe there is no be no croly 
examination; nor can there be, there being no cauſe de- s. 


ding; and therefore ſuch evidence cannot be admitted. | * 2 


That a, man's anſwer in the ſpiritual court, or voluntary A man's anſwer 
th before a juſtice of the peace, may be read as evidence in the ſpiritual _ - 
44 3 Suren, dy order. L . 53. Quere, ond 22 o oath, 


of peace, evi- 
dence againſt, him. 


ln the caſe of Rawlinſen againſt Hutchins, 2 Vern, 283, * $42 

fre being a decree to an account; and as to one article of A ſingle witneſs 
xcount, there being but a ſingle witneſs againſt the de- againſt defend- 
ant's oath, the court declared it was not ſufficient eyi- at's. oath, not 
ce to decree againſt the defendant ; and the plaintiff hay- — 7 
bad the benefit of the defendant's oath, WY not ſend nes Jor ade- 


9 „ 


* 
5 a þ ce; nor will 
o be tried at law, where one witneſs is ſufficient, oe e cont dire&, 


vas inſiſted by the defendant's counſel, that it might he the matter to 
Nat law. And, ſee 1 Vern. 161. 2 Vern. 283; Proceedings be tried at lay, 
Clan, 19; and 3 CA. Ca. 223,——Sed guære, if there be 

er circumſtances to corroborate the teſtimony of the witneſs, 

Khere the anſwer of the party appears to be notoriouſly 

bed in other particulars, or if. manifeſt, acts of fraud ap- 

in the caſe, on the part of the defendant ? l. 69. 


Bat in the Lau of. Evidence, by a late learned judge, p. 94, But, will direct 
p faid, the court may direct a trial at law to try the credi- 1 . 
el the witneſs; for that it is fir, where there is but one de bit 
aelsonly in counter-balance to the defendant's anſwer, and hate rhe 
one witneſs the decree is to be founded, that the conſe | 
| ou 


% 


32s : Of Witneſſes, &c. 

+ , +, ſhould inform their conſcience of his credibility, by a trial a 
oats... 843 law; otherwiſe any profligate's oath may overturn * a my; 
-IA right, without any opportunity to object to his credibility 
But when there are two witneſſes againſt the anſwer, they 

there is ſo great an over-balance of credibility, that the plain 

Hip tiff ought not to be delayed in a trial at law. 


Settlement ofs A ſettlement of a jointure, actually made before maria 
jointure before is an evidence, that all the precedent treaties and agreemens 
1 were reſolved into that. 1 Vern. 369. | | 

former treaties were reſolved into it. | | ' 


9 


A chird mort- A third mortgagee buys in the firſt, and brings a bill u 
gagee, buying forecloſe the ſecond, if he doth not pay both; he need nat 
3 [1 prove the money actually lent on the third, the producing the 
wed. 2 an deed or acquitrance being ſufficient evidence. 2 Vern. 29. 
acquittance for it will be ſufficient. | | ei 


The injured Where a man had run away with a caſket of jewels, th 


party's oath al- injured party's oath was allowed as evidence in odium ſpoliateri 
ee, in dium 1 Vern. 207, 208. | 14 | ug 


CN _ in A ſlender evidence will be ſufficient to prove livery of ſeiz 
2 -  Attornment, aſſent to a legacy, or the new publication of 
evidence is gacy | pu 


required. will. Hidem, 330. 


idem. The evidence of a ſervant, who was only nine years of ap 
adklꝛl2eeſꝗ the teſtator's death, but lived three or four years afterward 
* 844 in the houſe, was * allowed to prove the furniture then ſtand 
ons ing, thirteen years after, though ſhe had never taken an 
;, memorandum of it. Davey and others againſt Leys, Mich 
term, 1728. Moſeley's Rep. 72. 


* b 7 | þ . | ; , h 10 T 
Legacy xd vr 1 55 legac | - 1 to be paid, after a great leigt N 
a length of time. : x | "#7; 3s | ay i 


Words no evi- Words are no evidence againſt a deed ſolemnly execu! | 
22 againſt a 1 M illams, 482. | 


Exhibits proved And, although all exhibits, proved by -theYepoſition 

by e wa may be read at the hearing, yet they muſt be ſhewn forth! 

hs * court, if the party will have any benefit of them. Treatiſe 
Equity, 123. e cl 


Parties and pri- And the parties and priv ies ought to ſhew the original dee 
vies muſt ſhew for every deed ought to prove itſelf, and be proved by othe 
—— But ſtrangers to the deed, and u ho do nothing in right df! 
gers may plead Etöntee, as bailiff, or ſeryant, may plead the patent or de 
ie, withou Without ſhewing it. Biden, IL. 


oa will, which is the plaintiff's title, muſt itſelf be * mme 


to the court, and not a copy only ; otherwiſe, where it is by the willitſelt is 
ay of circumſtance. Ibidem. £25 1 85 ; | 1 — 
But where a deed, or other evidence, is ſuppreſſed, the 845 | 
rt will always intend a title againſt him that ſuppreſſed it. A deed or dthee / 
ut a copy of a deed, ſuppoſed to be ſuppreſſed, is not al- evidence ſuf- 
»wed, unleſs examined; nor even upon an affidavit, that the preſſed, the 
daintiff had got it 3 but he ſhall be left ro recover it at law. _ wilt 2 0 
5 | title. But a c 


80 formerly, although a recital of a leaſe, in a deed of re- Recital of 2 
iſe. was good evidence of ſuch leaſe againſt the releaſor, leaſe, in a dead 
ad thoſe that claim under him; yet, as to others, it was not, l 
ithout proving there was ſuch a deed, and that it was loft or la. 25 
royed. abe, But now, by ſtatute 9 Geo, 2d. Ch. 8. 


vi it is ſufficient evidence of ſuch leaſe, in all caſes. 


And in caſe of an inrollment for fafe cuſtody, the deed may How the copy © 
e ſaid to be recorded; but it is no record. And a copy of it fa deed en- 
0 evidence; nor is the inrollment itſelf, without particular — any „ 
rcumſtances to ſupport it, or proving, that the original deed 2828 — 

2s inthe defendant's cuſtody, or power, or accidentally loſt, or at law. 
kc, So determined in the caſe of Spence againſt Combe, 2 Vern. | 

11. 591, and afterwards confirmed upon a re-hearing. But 

n iſſue at law being directed, whether ſuch deed * was ex- * 846 

6 fc ted, upon the trial, a copy of the deed was allowed to be 0 
erwanrd, and a verdict for the deed, though it was objected, it 

| 25 not a bargain. and fale, ſo did not operate by the inrol- 

nent. | | 


But where a bargain and ſale was inrolled, purſuant to the Tbidem. 
aute, the inrolment is a record, ſo that a copy of it may be 

ad in evidence, for no raſure or interlining ſhall be intended 

ha record, for the height and ſolemnity of it, but the ſure 

ay is to exemplify it, under the great ſeal, or ar leaſt under 

| he ſeal of the court. See the Lax of Evidence, by a late 

xecutec arned jud eee 8 , 

| judge, 71, 72. 


No leiters or notes not proved ſhall be uſed; but records Letters, notes 
vn motion, may be proved wiva voce, in court. Ibidem, ind records, 


*s 
forth | 


If huſband and wife contradict, the depoſitions ought to be Huſband and | 
preſſed. Ibidem, and Ch. Ca. 302. | wife, contra- 4 
al d : 5% | dicting. 1 
oe books have ſometimes been read at the hearing, and Shop books, and 
bt of fumes depoſitions in the Admiralty. 1 Ch, Ca. 306, depofitions in 
'or dee , i ' the admiralty h 
1 | | A man's 2 


1 4 
12 of deren. him. 2 Har. Ch. Trad. zu Edit. 53. 
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| c Wilneſſes, &. 


n 


- 
f 


| * 347 „ Pariſh books, or church hooks, no evi NC e 
Puſh hel, Pad 33. eee 


No deed to be It is ſaid, that no deed will be admitted to be read, on th 
Ne the hearing in any cauſe, where iſſue is not joined. | 
ie be joined. Es | | 
How wills, by By ſtatute 7 Will. 3, Ch. 12, S. 5. All deviſes of any land 
which nds . tenements, or hereditaments, deviſeable either by force of th 
jy Oat ſtatute, or by any particular cuſtom, ſhall be in writing; ax 
d. ſigned by the party ſo deviſing the fame, or by ſome ot 
2 6 perſon in his preſence, and by his expreſs directions, and ſh 
Fagedten © 3 ſubſcribed, in the preſence of the deviſor, by 
three or more credible witneſſes, or elſe they ſhall be void. 


* 


4 


Deviſesof lands, And by ſect. * no deviſe in writing af lands, or heredi 
| * ſhall be revocable, otherwiſe than by ſome other wi 
N codicil, in writing, or other writing declaring the ſamg 


„Ke. in or by burning, cancelling, tearing, or obliterating the ſame 
— mint pK teſtator himſelf, or in his preſence, and by his direciia Ow 


and eonſent; but all deviſes of lands, and tenements ſhall n 
main in force, until the ſame be burnt, cancelled, torn, « 
| obliterated, by thg teſtator, or his directions in manner afore 
* 848 ſaid; or unleſs the ſame be altered by ſome other * will or « 
dicih, in writing, or other writing of the deviſor's y ain 

the preſence, ** or more witneſſes, declaring th 


- 
: 


What proof is Declared by lord chancellor Couper, in the caſe of Long 

requiſite, of the, againſt Eyre, that the proper way of examining a wituels, 

—_— prove a will, as to lands is, that the witneſs ld not on 

© OM e executing the will by the teſtator, and his own tut 

oribing it, in the preſence. of the teſtator, but likewiſe, th 

the. reſt of the, witneſſes ſubſcribed their names, in the preſend 

of theteſtator, and then one witneſs proves the full execotio 

of a will, ſince he proves that the teſtator executed it, an 

likewiſe, that the three witneſſes ſubſcribed it in his preſenct 

1'Will. Rep. 741. N N 

If the witneſs And his lordſhip held, that the bare ſubſcribing the will, Y 

ſwear he ſub- the witneſs in the ſame room; did not neceſſarily imply it 

— i be in the teſtator's preſence ; for it might be in, the corner . 
3 C the room, in a clandeſtine, fraudulent way, and then it we 

- requeſt, held not be a ſubſcribing by the witnels, in the teſtator's preſence 
good, tho“ not hut, if it be ſworn by a witneſs, that he ſubſcribed;the will 

id to be in the requeſt of the teſtator, and in the ſame room, this cant 


1 un be fraudulent, and is ſufficient. Thidem. 


* - hs 7 8 p _ * 8 
. * 
- 4 


ef Winuſſs, te. 


* 1 * 


„ And in the fame ease, his lordſhip declared, that whena 840 


wer is given to appoint'the uſes of land, by deed or will, or N 
ther writing, in we of a will, the uin ner be intended * 3 
ich a one, as is proper for the diſpoſition of land, conſe - ſes, not a good 
wently, muſt be ſubſcribed by three witneſſes, in the preſence appointment of 
f the teſtator; for this is within all the inconveniencies, that — of Tand, 

he ſtaute of frauds intended to prevent; and the other words Pee: en 

in the nature of a will,“ me the ſame as a will, which N 
uſt be fubſcribed by three witneſſes, in the preſence of the 
fator. 1 Will, Rep. 714141. 9 


1 


2 


1 


Of the Sufficiency a Diſability of a Witmſs.. 


* 


slit is not, ſufficient to have a right in equity, unleſs we In the qualifics- 

can make it appear, by ſome out ward proof to theſcourt; tion of witneſ- 
order to obtain relief, it will be neceſfary to treat alſo of ſes. 2 fal- 
qualification of witneſſes, and the nature of evidence and rs. 
ok: Not that it is meant, to ſpeak of theſe in general, bur 
far as they are uſed in a court o _ Now in determining 
he qualification of witneſſes, equity follows the law; and it 
ems the chancellor cannot do otherwiſe : And therefore, if Pg 
man be rendered * infamous in law, as by an infamous jud * $50 
ent, or has not diſcretion and underſtanding, &c. his tefti- 
any is not to be admitted. And the caſes where the party 
concerned'in intereſt, though never fo ſmall, have uſually 

ailed, unleſs in ſpecial *. Hy As 1ſt for the neceſſity, 
there no other evidence could poſſibly be had; as where a 

n tears a note, or a goldſmith's apprentice over- pays a bill 

exchange. 2d. In odium ſpoliatoris, the oath of a party in- 

{ ſhall be a good charge on him who did the wrong. zdly. 

er great length of time; as in an account of twenty years 

ding, he may prove by oath, what he cannot prove other- 

le. 4thly, of frnall ſums in an account, as under 4os. he - 
all be diſcharged by his oath, but he ſhall not charge ano- 

rfo; and this rule extends no further, than for the ſum of 
vl. and he muft mention to whom paid, for what, and 

en; for in an account he muſt prove the particulars. 5thly, - 

ere he has releaſed his intereft, though the releaſe was 

led in court, while the cauſe was trying. Gthly, Particeps 


nic, is admitted to prove matters of fraud, 1 


here what he proves is to his own prejudice. 7thly, If one h 
ade a defendant, by in ta take away his teſtimony, and 
appears upon the 7 idoſes, the judges may, and ought to 
him to be a witneſs: And this cannot be a general 
te bur every caſe ſtands on its own circumftances, that is 
Vol, II. „ whether 


— 
* 


« 2 
« * 
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Of Witneſſes; &c; 


— them partial or not; and therefore alms people, and f 1 
dre good witneſſes; ry it is 5 3 legatee of a ſmall 

_ , gacy, as 58. to a private perſon, or 51. to a nobleman, 10 U 

| admitted a witneſs, for the will. See Treatiſe of Bui, 1, 


Exceptions to Exceptions againſt witneſſes are, if t gain, or loſe b 
| 7 he Cave of t cauſe, or are under 7 . r 

imagination of gaining or loſing; a witneſs ſhall not be 3 

mitted to {wear in exoneration of himſelf, but a witneſs u 
| ſwear againſt himſelf. | | 


| Voire dire, the When a witneſs gains by the ſucceſs of a cauſe, if 
; ME *f ſhould be for the party he — —.—— for, or if he loſes 
0 it goes againſt him he is produced by, then he is an incon 
petent witneſs ; but ſhould the witneſs loſe, if the party he 
examined for, ſucceeds ; he is a good witneſs; for no wi 
neſs can be ſuppoſed to have any temptation to ſwear conte 
ro the truth, againſt his own intereſt; And when a witneh 
thus examined, as to being intereſted or not, it is termed e 


their intereſt-is ſo great, as it may be preſu 


17 
8 amining, as to wire dire, which ſignifies to ſpeak, or ſay 4 
1 truth. | ; | the 


„ i ® A counſel or attorney, may be examined as a witne 
Counſel or at- but he muſt be firſt examined, before any other witneſs 
jew bor yp by examined. | > Ou 


_ Examined, as 
witaeſs, but to be firſt examined. 


To anſwer only If the adverſe party will produce the counſel or atto A 
25 to their own apainſt his own client, they oughe to anſwer only what the date 
mr an: boa know of their ,own knowledge, not what was revealed 

veiled by their them by their client, for a greater regard ſhould be had 1 
Gievt, publick juſtice, and to publick good, than to private ii era 
tereſt. | are ee 36g 
In ſuch caſe, the In the caſe of Magill and his wife, againſt Savage andoth [ 


counſel of attor- in this court, zd December, 1741, Mr. Trevor, an attorney f Kh 
| a 8 one of the defendants, was produced as a witneſs, by i 57 
© 6ath, but may Plaintiff, on a commiſſion; he refuſed to take the general: 

demur to an adminiftered to witneſſes, imagining, that he would be theret þ 


'  interrogatory obliged to anſwer every interrogatory exhibited to him, A kg 


which would by that means, diſcloſe what was revealed to him by hiscllen 
lead him to dit and inſiſted that the commiſſioners ſhould ſwear him parti 5 


doin, larly, to anſwer only 0 ſuch things, as were not revealet 


evic 

by his client. him by his client. Lord chief baron Malay ſaid, Mr. 7: Wi 
ſhould have taken the general oath, and that he might þ | 

demurred to ſuch interrogatories, as, led him to diſcover ! 4 

* 853 fecrets of his client, revealed to him by“ his client, and f ent 

| court attached him, (although he made affidavit, that vi ou; 


he did was through ignorance,) as it might have been a de 


\ 7 8 . * q ' 
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at prejudice o che plaintiffs, in hindering them from ſet- 
ing down their cauſe to be heard: th ey e e 


A party intereſted, by releaſing his right may be a witneſs ; A party inte- 
but F aft appear by prof in the je hes ſuch witneſs tested, by re- 
bh releaſed his right: 2ern.'375. And the depoſitions. of leaf 
i witneſs, who was examined before the hearing, and after- 
wards on the account, having firſt releaſed his right, were al- 
bwed to be read. 2 Vern. 473. Preced: in Ch, 234. # 


A perſon diſintereſted when examined, becoming inte- A perſon diſn- 
reſted afterwards, yet his examination may be made uſe of, tereſted when 
though he ſhould afterwards become a plaintiff in the cauſe ; examined, and 
but heſe depoſtions cannot be made uſe of at law; for there is altery 2 = 
a rule of law, that where a witneſs is living, and may be pro- 3 
duced at the trial, the depoſitions of ſuch witheſs-thell not be tion may be read 
read. 2 Vern. 669. 1 Williams, 2888. But not at law. 


A legatee of a ſmall legacy, as has been ſaid before, may A legatee of a 
de a witneſs for the will. 1 Fern. 254. Sed vid. 2 Vern, ſmall legacy, 
317, where it is ſaid, that none can be a witneſs, where his may be a wit- | 
intereſt is “ concerned, be it never fo ſmall or minute. But oO Sed quer. 
the law in this reſpect, has been much altered, by a late fta- 854 . 
tute, made in the 25th year of the reign of his preſent ma 
jeſty, which ſee at the end of this chapter. | Py 


Where it is proved to the court, that a witneſs is a party Witneſs proved 
intereſted, no proof is to be admitted, to ſhew him to be dif- intereſted, no 
intereſted. - 2 Vern. 464. | | proof admitted 

A wife cannot be examined againſt her huſband, unleſs in Wife not to be 
ale of extreme neceſſity. 205. Ca. 39. 2 ern. 2 3 een e 12 

A commiſſioner may be a witneſs, but then he ought to be . 
3 before any other witneſs be examined. 1 Vern. — 
309. | : . | 5 neſs. 


Ina ſuit to ſet afide a hard award, the arbitrator or umpire, An arbitrator, 
Kho made the award, may be examined as a witneſs. 1 Vern. or umpire, may 
57, 158, . be a witneſs. 


. 


An executor m ee; to prove the revocation of 2 Executor may 


legacy, though he has proved the will. 1 Vern. 20. prove the revo- 


Merge 3 * 8 
A grantee, when he appears to be a bare truſtee, is a good 9 „ JEN a 
evidence, +5 prove the execution of the deed to himſelf, 1 bare truſtee, 
Williams, 290. | — 5 fr 2 the 


A member of a corporation cannot be a witneſs for the # 
corporation. 1 Vern. 254, and per lord keeper, a corporation A member of g 
ought to have a town clerk, and under clerks that are not corporation can- 
ſeemen, that they may be competent witneſſes upon occaſion. not be a witneſs 

e N 2 *y 6 y <4 In for the corpurs- 


* 


rr Wan * p 
e . n 4 N 
* G v 


cee bo! | 
In 1 Will. 595, it is declared by lord chancellor Parker, tha; 
itneſſe 


a corporation will examine any of their members, 


- 


: . 


em w 
they muſt (and ſo the courſe is) disfranchiſe them, and the 
they make uſe of their teſtimony. Note, the methotlof diu 

| chiling, is by an information, in the nature of a quo war 
n againſt the member, who confeſſes the information, on h 
the plaintiff obtains judgment to disfranchiſe. 


| | | \ 
An inhabitznt Where there is a diſpute touching money, given to g 
ol che pariſh, riſhioners, none of the inhabitants of ** par 4 to be 
2 witneſſes; becauſe they are intereſted, as being eaſed in 1h 
| touching mo- poor rates, 2 Vern. 317. But a lodger, or perſon that doth ng 
ney, given tothe pay to the poor, may be a witneſs, but he ſhall be intended 
= oners. uſekeeper, and liable to pay pariſh rates, unleſs. the c 
dba dach ne trary be made appear. 1 Willems, 600. 
Pay to the poor 
Crofsexamining But note, that croſs-examining a witneſs by one ſide, ina 
- ty — wy matter, tending to the merits, makes him. a good * wit 8 
r | | np the" 
w—_— 8 , though otherwiſe liable to exceptions, 1 
3 Plaintiffs cannot examine each other as witneſſes in the 
be examined for cauſe; becauſe, if the cauſe miſcarries, the plaintiffs will 
cach other, but liable to coſts, and therefore their ſwearing is to exempt then 
dctendants may. ſelves, and it is their own choice, that they are made plan 
, riffs, for without their conſent they could not; but defendant 
| ' _ are forced into the cauſe; and if their being made part 
'_ _ _ ſhould abſolutely invalidate their teftimony, it would be i 
| the power of any one who had a mind to oppreſs another, u 
| Ueprive him of his defence, by making the moſt material wit 
neſſes defendants in the ſuit z and therefore, any of the d 
fendants to a ſuit, may be examined as witneſſes, either by the 
plaintiff, or by a defendant in the cauſe, ſaving juſt exception 
to their credit ; as may a prochein amy, for the ſame reaſon. 
(I. Ca. 214. Preced. in Ch. 41. Moſeley's Rep. 7 2 Andi 
1 Vern, 230, where it is ſaid, that a co-plaintiff, though bu 
a truſtee, cannot be examined as a witneſs, for the other plait 
| tiff; and ſee Moſeley's Rep. 312, where it is faid, that the cou 
p will not give a defendant liberty to examine a plaintiff. 


The court will Where a plaintiff is obliged to make ſeveral perſons defend 
give the plain- ants, purely our “ of form, the court will give leave to examine 


tiff leave to ex- 9 Wa - e not 
. nine wa thoſe, who are not concerned in intereſt, that is, who ar 


1 


o/ Wiſs, be. 
c mee pay ie eee, his en uf his prey 
he examines him; ſo ordered in this court, r 
leni: again Wilſon, «6th Jo, yo. wt, "18 


Bat a defendant, who is pL as a . bade Bat ate 
if, may demur to an interrogatory, becauſe he is concerned may demur 1 
intereſt in the queſtion ; for he all not be obliged on in- meint 

opatories, to = ve the plaintiff's title a 2 himſelf, al- 
wugh he muſt by anſwer diſcover againſt himſelf; but then 

2 aice of counſel. pre? 196, ws 2'Ch. 

208. 


* And 2 10 a defendant cannot demur to a bill, but for 8 N. 
ater appearing in the bill itſelf, yet a witneſs may demur > das 

xr matters dehors, to the interrogatory, becauſe he has no fendant cannot 
her wa - ied | by dn by Dc. but then ys demur, but x to 
s muſt be ver vits. eley's Rep. 2 A matter in | 

i 1 Vern. 165. 5 ” dit et a wit: 


nefs 
matters dehors to the interrogatiry rrogatory.. 


zul if ſuch defendant be witneſs to a deed, he ſhall be em Ant a defendant 
ined as to the execution of it, but may demur to any her examined, 8 
ſtions. ma 196. . Canc. 244. 284. 


Although it is an order of courſe to examine a defendant. de _ 
ſe, ſaving juſt exceptions; yet — _ cont | is s heard, ae 


| referred to an account, and it 2 
ny intereſted, it is proper to _ 2 
before the witnelles be examined- 1 Vern, 452. 


If defendant be examined as witneſs, plaintiff PE band Defendant exa- 
his depoſitions as concluſive z and where a defendant is firſt mined as a wit- 
mined, you ſhall not examine witneſſes, to convict him of neſs, his teſti- 
Fury. Be. Ch. Prat. zd Edit. 25. | a 


A winnefs found to fear falſly in part, his teſtimony ut- 
rejected. 1 pa. 271. "2 Har . Ch, Þ nin 


balls in lam and equi, a man and his wife are ber Mun and ike 
me witneſs. 1bidem.” but ove witneſs, 


A witneſs having finiſhed his examination on an account, A witneſs. exa- 


«3 moved to have him examined on the other ſide, and — 
Wed. Ayl. 47. 2 Har. Ch, Prad. 352. Fn 


— " N 7 


A witneſs e. Where witneſs's depoſitions on the one fideycomtratlig h 

mined on both de poſitions on the other, the courſe is, to order him to a 

Tides; and con- the court, to explain himſelf, otherwiſe his depoſitions f 
— | 


tradicting him- | | | bor ha 
 Felf, to Sad be ſuppreſſed. . 1 nd Ch. Ca. age. 1 4 


F LT 


F ; df 12 dd non ray bog tes 7 3 te 
1 Truſtees not io Truſtees ſhall not be examined, one againſt another, 
. ' -deexnmined a. Hor. Oi. Fra. "$3. : OOO OO An 


Nor parties in- Parties intereſted ſhall not be examined, to prove a cu 

tereſted, to - Ibidem. LE SI Ty Fi | 4 
prove a cuſtom. | | % | | N alta 

| Wineſs era - | Witneſſes formerly examined in ſcaccario, not. to be 

| minedin one examined in Chancery, as to the ſame matter. 

. 233. IN LO ane ey uu, +. 


. y 


to be croſs-exa- Pra. 54. and Ca. 322. . | racy 
mined, his d „ ; a f 4 
ſition ſuppreſſed . ; ö 


No exceptions 5 It. is ſaid, that no exce tions are to be taken to a witt 
do a witneſs, af- after publication hath paſſed in the cauſe. Ch. Ca. 322. and 
enen Har. Ch. Prad, 54. ſed vide pa. 869. CRE TOE 


' , Alegatecofany Some doubts having ariſen upon the aforeſaid Rlatuie, 
legacy, may be Will. z. Ch. 12, who gre to be deemed legal witneſſes, wit 

a IDS to 2 the intent of the ſaid act; therefore, for avoiding the ſan"; 

| * 7 _ it was enacted, by the 25th of George 2d. Ch. 11, Tag 

'  enly void, as to any perſon ſhall atteft the execution of any will or codi iel 
- what concerns made after the 24th day of June, 1752, to whom any! 
him. e neficial deviſe, legacy, eftate, intereſt, gift, or appoi 
ment, affecting any real or perſonal eſtate, except cha 

0 on land, for payment of debts, ſhall be thereby g. A 

% ſuch deviſe, &c.” ſhall ſo far only, as concerns ſuch perl 

attending the execution of ſuch will or codicil, or any pe i ſh 
claiming under him, be void, and ſuch perſon ſhall be ad tend 
ted as a witneſs, to the execution of Ps: ill or codicil, . c 


withſtanding ſuch adeviſe, re. 


* 861 And by ſe. 2. In caſe, by any will or codicil, 

A creditor may lands, tenements, or hereditaments,. ſhall be charged 

be a witneſs to a any debts, and any creditor whoſe debt is ſo charged, 

will or codicil, atteſted, or ſhall atteſt the execution of ſuch will or cod 

n woos every ſuch creditor, notwithſtanding ſuch charge, ſhall 

mend of eek a as a witneſs, to the execution of ſuch will or 
WI, nat C1 I # : 


8 : haves And by ſect. 3. If any perſon hath atteſted the exec ein 
_ a a wit- of any Will or cdicil, made on or before the 24th day of. f. 

on na 1752, to whom any legacy or bequeſt is rhereb given, 
„ ee ther charged upon lands or not, and ſuch erfon, befor 


* 


„ 2 * > „ 0 * 
a rode eh does nn ** 
2 5 * [4 f - + , k 7 
* . a A bg * N 0 h 
. : 4 - - * 


[give his teſtimony concerning the execution of ſuch will E 

codicil; ſhall have been paid, or have accepted, or releaſed, 8 4 

ſhall have refuſed to accept ſuch legacy or e upon 
tte 


der made thereof, fuch perſon ſhall be admi as a wir- e 
6, tothe execution of ſuch will or codicil, notwithſtanding 40 
\ legacy or bequeſt. » THE AIR H va 3 52 . * 


z 441 122 1 . ; g yy ** 5 * 8 2 N 
And by ſect. 4. In cafe of fuch tender and refuſal, fuch Legatee to be 
non ſhall in no wiſe be entitled to ſuch legacy or bequeſt, 2 | 
it ſhall be barred therefrom. And in cafe of ſuch acceptance, — A- 9 
ch perſon ſhall retain to his own uſe, the “ legacy or „ acceptance ſhall 
hich ſhall have been ſo paid, or accepted, notwithſtanding retam „ 
ch will or codicil ſhall afterwards be adjudged to be void, for , though 
u of due execution, or for any other cau . no" bog 
And by ſect. 5. In cafe any ſuch legatee, who hath at- Legatee 
ted he execution of any will or codicil, made on or before ® — 4 
| 24th day of June, 1755 ſhall have died in the life time of e © and 
| teftator, or before he ſhall have received, or releaſed the ray ſhall þe- 
ben or bequeſt, ſo given to him, and before he ſhall have a legal wizncG 
ed to receive ſuch legacy or bequeſt, or tender made ä 
ereof, ſuch legatee ſhall be deemed a legal witneſs, to the 
_ fach will or codicil, notwithſianding ſuch legacy 
deque e 4 , l Tit 7 , : : 


By ſect. 6. Provided, that the credit of every witneſs, in The credit of 
i of the caſes before mentioned, and all circumftances re- vey fuch wirt 
ting thereto, ſhall be ſubject to the conſideration and deter- nels, 8 N 
ination of the court, and the jury, before whom any ſach ien n 

ineſs ſhall be examined, or his teſtimony or atteſtatĩion made the-court and 

| of, as the credit of witneſſes in all other caſes, qught to be the jury. 
mlidered of and determined. _- | Bos ; 


And by ſe. 7. Na perſon to whom N in- * 863 

| ſhall be giyen, which is hereby enacted to be void, or No perſon do ſe- 

bo ſhall have refuſed to receive any ſach legacy or bequeſt, cure ar receive 

tender made, or who ſhall have been examined, as a wit- zu compenſa- 
| Is; * ; 6-6 tion, &c. ate 

th, concerning the execution of ſuch will or codicil, ſhall pe bas been ers- 

ſer he ſhall have been ſo examined, demand or receive any mined to a will, 

refit from ſuch intereſt, by any ſuch will or codicil, or de- or codicil. 

und, or accept from any perfon, ſuch legacy, or bequeſt, or 

j compenſation for the ſame, under any pretence. ! | ox 


 S AF 


And by ſet. 8. In caſe any perſon ſhall give, ſecure, or The penalty for 
gee to pay, or ſhall receive, or accept from any perſon, any ſo doing. 
> legacy, or bequeſt, or any ſatisfaction, or ſecurity for the | 
, contrary to the intent hereof, eyery perſon offending 
erein, and bling thereof convicted, ſhall ſuffer impriſon- 
ent for three years. And eyery ſuch ſecurity or agreement, 
declared to be void. 17725 
„ * 


And 


VNot to ektend to And by ſect. 9. . Nothing herein contained, ſhall emenq t 

| any heir at law, the caſe of an heir 9 of any deviſee in a prior wil 
wed pry ebe or codicil of the fame teſtator, executed and arrefled; ac 
Irn «xo ing to the ſtatute ) Mil. 3. cap. 12. or any perfon cdu 
1751, or any under them reſpectively, who has been in quiet N 
8 two years next preceding the 6th day of May, 17531, 1 
the heir, before ſuch lands, whereof he has been in quiet poſſeſſion, as af 
. Kc. | ſaid: And nothing herein contained ſhall extend to any wi 

864 or codicil, the validity. whereof hath been conteſted in n 
ſſiuit in law, or equiry, commenced by the heir of fach 


Vvifor, of the deviſee, in any fach prior will, or codicil, f 
recovering the lands, &c. mentioned to he deviſed inany wil 
br callicil ſo conteſted, or for obtaining any other Judpmen 
or decree relative thereto, before the ſaid fixth day of þ 
1751, and which has been already determined, in favour d 
ſuch heir at law, or deviſes, or any perſon claiming ur 
them refpeRively ; or which is ſtill depending, and pas bee 


> _ , proſecuted with due diligence, but the validity of every ſuc T 

- Kit or codicil, and the.competency of the witneſſes ther pillo 

all be adjudged in the ſme manner, as if this aA harr b 

„ e , —_ et Wert nn e the | 

What ſhall be And by fect. 10. No. oſſeſſion of any heir gt law, or de 5 

_ deemed poſſeſ- viſee 1 ſuch prior en codici --o aforeſaid, or of a - 

8 heir perſon, claiming under them reſpectively, which is conſiften nc 

f With, or may be warranted under any will or codicil, aueſte Cl 

acording to this act, or where the eſtate deſcended to ſuch hei 395. 
; 865 at law, till a future or executory deviſe, by virtue of any 

r will or codicil, atteſted according to this act, ſhould take e B 

| fect, ſhall be deemed to be hos. "Ya within the intent of beer 

men 


. 


Cap. 5. 


E 


de claule herein laſt before-contained. ' Brit. Sat. 45 Go. 


WV 


Mur 


* Wit i 


Reputation, Integrity, or. — | 
| hall exclude d fue from rene * 


put real forrs of perfoms debe fm wh „ for What perſons 
want of integrity, are ſuch as are i 2\ 

are ſeveral crimes SE blemiſh the reputation, that thonaty S—— 
p ever unfit to be a witneſs, as treaſon, felony, perjury, for- 
zery, and the like ; becauſe he cannot be-thought to have an 
great regard for an oath : And preſumption. of an integrity ß 
nd veracity fails in ſuch n 3 nay, fuch * is the 

aher may; | 


The common ane that blos the rrimen fol in the. RX. 
pillory ; and anciently no perſon pilloried could be a witneſe; 
hut now, unleſs it be pro crimine falß, as per ju 427 2 or oy —Y 
Ng 74. 1 * 


the like, it will not take away the Wb 5 


"A parſol-conridigt of felony, or. 
n, is a oy * and alſo, 


5. 


Bat hob the king's pardon reflores his credit, or no, } 
been a queſtion. The king's pardon takes awa the 


ment, but doth not remove the turpitude of the crime. - 

1 154. 11 H. 4.41. 1 Sid. 51, 272. ; 

Others holds the king's pardon reftores he reunion, th t Ibidetn, 
it takes away penam & culpam in foro — or the loſs of 


rputarion is part of the puniſhment, and the pardon takes off 2 
the whole puniſnment: So that the law is now held to he, 5 
that, for per jury at common law, the pardon takes off every 

part of the penal 1 8 perjury on the ſtatute the king cannot 
N 83. 288. Moor, 872. 2 Hale, 2 


In the _ of Newell a \ age Maſy in this court, one Richard What pardon 
Nell, who was convicted of forgery, was admitted as a ſhall reſtore a 
"my and was examined vive wie; The caſe was . a 


been convided 


ol a crime, that would have eee from bis came wh, 


Y a 7 
Maf brought an ejectment at law, and Vue“ defended 


by a deed —＋ the defendant's ce upon that trial. 
Na, e fubfcribing witneſs, denied his hand ; ſo Maſſy 


got 


- 4 * 
8 a " 
> P 9 
: ' 9 
1 1 


got 2 ans: Ker: 2 his bill op court, for an i 
Junction, and proved thirty-years ion going along wi 
dhe deed, — eee eee — 2 2 
* _ dead, and Pruel's hand alſo; and procured an order for hay 
| Nu examined, wine wore, on. the hearing in the court, 
offered to read the proof of his hand-writing. The defenday 
would have reign Powell, _y in _ to make him 3 
competent witnefs, produced a charter of pardon granted v 
ei Pizoell ; fo the 1 debated, and t © QiftinAion was 
thus: —If Fawell had been convicted on the ſtawte of que 
he's gals EFzabeth, the pardon would not have made him rechus in euria; 
| but in regard he was found guilty by the common ha; 
the pardon reſtored him to his credit, and took away the gem 
as well as the reatum, though it was crimen falſi; fo the cou 
admitted him to be ſworn, who, on his examination, denied 
his hand, and an iſſue at law was directed to try the deed 
| Authorities produced by Mr. Jocelyn, to ſhew. that the parat 
| made Powell a competent witneſs, were Hob. 81. 88. 1 Vau, 
868 | 349. * Km. 379 387. 2 Sid. 52. Mor, 5) 2. 


The hand-writ- In the caſe of Hodder againft Lewis and his wife, in thi 
ing of a witneſs court, Tohn Shaw, who was the only ſurviving witneſs t 4 
found guilty 7 will, denied , his hand; he was found guilty of perjury in 
” LG that particular, and on a fubſequent hearing, his hand ya 
admitted to be proyed by witneſſes. 
p 1 | v9 ; "A 
RULE. By a rule, made the zd of June, 1712, if either party bag 
Ot exhibiting mind to examine, touching the credit or reputation of a 
articles to the of the witneſſes, in ſuch aſs, the court, upon counſel's my 
. e tion, and upon notice given, will give leave to either party u 
exhibit articles to the credit of a witneſs; but by ſuch order 
the party is only at liberty to examine in general to the repu 
- tation of the witneſs, who is to be named in the order ; for 
the court will not give leave to examine into any particulat 
facts, or crimes, committed by fuch witneſs. e 
|| \ 


If they may be In the caſe of Kenny, executor of Higley, againft the AttorneyMlljury 
before publica- General, and others, in this court, Trinity term. 1752, a 0e 
on. tion was made, on behalf of the Attorney-General, beloli 
publication, to exhibit articles to the credit- of witneſſes ex 
amined for the plaintiff: Bur the counſel for the defendant 
* 869. * oppoſed the motion; for, that it was irregular before pu 
+ = © + leeation, as that after publication it may appear, the witne the 
had l not depofed any thing material, and may prevent an ut dict 
N pet neceſſary expence and trouble to the parties, and alſo pre tene 
+, the throwing an aſperſion on the credit of perſons, when then ay 

| may not be the leaſtoccaſion for it. But it was inſiſted up! 

on the other ſide, that, by the practice of the court, ſuch ex 

mination may be as well before as after publication ; that! 

may be ſatal to reſuſe it, as the witneſſes may die before pub 

, tication paſſed ; and it would be ſevere to attempt to 1mPpes 


* N * % +. Leda "4" * 
1 1 8 * > * ”7 bn 1 wake Mas, 
Pi Ax x , 7wY 7 " nas Aha ba * * * 


an e credit of a man aſter his death. Whereupon the court or 

* red precedents to be ſearched for in the court of Chancery” 

d we nd this court, and it E that in both courts ſuch arti- 

hay es had been exhibited, as well before as after publication; 

* ut no precedent appearing, where the matter had been fully 

en edated, and the motion being again brought on by the de- | 
him 2 endant, it was granted without any oppoſition from the coun- | p 
ned u | for the plaintiff. ——-Some of the caſes in this court, "4 . 
n w ced on the motion, were Teeling and others againſt Bi 1 9 
queen nd others, 11th November, 1735. Tobin againſt Bird, 234 [ad ths” 
%, 17 36. and Higley againſt Darling, 27th June, 1749. See 

nb. Rep. 46, Boning againſt Spross. 


eon * As ſoon as the articles to the credit of a witneſs are ready, *870 
devielWſhe court is to be moved for liberty to exhibit them then The proceed- 

e deed bey are to be filed, and noricce thereof to be given to the ad- ings on fucher- 
pardonfherle party. 7 are to be ſigned by the party, as well as aminatien. 
1 e counſel and attorney; and the interrogatories are to be 

dra n on theſe articles, on which you may examine in town, 
jeh . OO: 


1 


\ 


F N 


in thi | 8 | 
ls to By the 38th general rule, no interrogatories are to be ex- | RULE. 
Jury U ibited to invalidate the credit of any witneſs, without firſt Notice a. 
1d wing when > notice thereof to the attorney of the other Fiding: int | 
party, before they examine on ſuch interrogatories. ne re 


ty h It has been held, that after publication, you ma examine * publica- 


of a to the eredibility, but not as to the competency of a witnels, tion you may 

el's mo But in the caſe of Needham againſt Smith, it was determined, examine to the 
arty Wb the lord-keeper, aſſiſted by two judges, that this was a competency as 

| order iWdiftin tion, without colour of reaſon; and that if you may — — LY 
e repugexamine td the credibility, which goes to the part, you may ine * F 
er ; ſucerainly examine to the competency, which goes to t 92 
rticulaſſ whole, and totally deſtroys his eyidence. 2 Vern. 464. 


And if, after the hearing, a witneſs is convicted of per- * 871 
torn uy, you may take advantage of it upon a re-hearing. 2 witneſs, after 


am len. 464. * \ © hearing, con- 
$7 a_— 3 victed of per- 
ſſes ex f 8 jury, advantage may be taken of it on a re- hearing. 


fendant ; 

re pu Conviction of perjury, without judgment, cannot weaken Conviction of 
vitmeſfe he credit of the avitneſs ; for then the allegations in the in- Peru, with- 
t an u{Mſdictment are ſuppoſed to be defective, and one cannot be in- weer 2 to 
prexenſ ended to make competent proofs on inſufficient allegations. weaken the” 


en the n. 32. 1 Sid. 51. credit of a 
d upon : 7 witneſs. 
ich ex | 

"har Infidels 


re pus 
myped 


; Fo | >; 7 : : 3 Sa; De, — 
Infidels not al- | Infidels cannot be witneſſes, becauſe under none of the 
lowed as wit- ligations of our 2 and where the binding force of 

nefſes, bath ceaſes, the reaſons aiſd grounds of belief are abſtus 
Dirt Jews are, But Jews are allowed, when ſworn on the old "eflane 
when ſworn on hich re 4th of our belief; but theſe are totally excluded} 
the old teſta- the civil w, which ſays, jews and herericks ſhall not be N 
— mitted againſt the faithful. 2 Hale s H. 52. 279 


Perfons excom- Perſons excommunicated cannot be wirneſſes, becauſe} 
municated, can the law of the church they are excluded human converſe; nay 
9 center ber laws go ſo far as to excommunicate thoſe. who converh 
wWw.ich them, and thoſe who are excluded out of the church, 2 
87 ſuppoſed e be under no influence of religion. 2 Jt 


* 


e Ty 


But perſons out- But perſons outlawed my be witneſſes, for that his 20 ö 
hwed may be fluence on their credit, and is a puniſhment of them only i 
witneſſes. their properties, and not in the loſs of their reputation. 
f the Law of Evidence, by a late learned judge, 103. 
„„ 
det not pedſihs Perſons excluded for want of underflanding, are idiot 


ho want un- madmen, and children. 


n. © Children under the age of fourteen are not regularly x 


fa  <>ildfen are a- mitted as witneſſes, yet they ſwear allegiance in the couft la 


mitted as ei- at twelve. The law fixes no time wherein they are to be a 
cluded from evidence, but their underftanding is to be enquiret 
+ Into, and judged of, by queſtioning them. Ibidem. and 

Hals Pl. Cr. 634, 635. 2 Hales PI. Cr. 278 to 285. 
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, . 


admitted to explain, confirm, or contraditt, what ap» 
pears on the Face of a Deed, or Will. e 0 


Of parol or collateral Evidence, and where it fall be * B73 


) ECORDS when perfect, for avoiding infiniteneſs which Records, eſtop 
the law abhors, eftop all parties and privies from contra- all parties and 
ling any thing apparent in the record, and a record cannot on woes 
confeſſed and avoided ; as to fay that he was not a perſon any CE: | 
Ke. for then every record might be ſo avoided by a nude parent in them. 
ment : But to make an 2 1 with the But an ava. 
d, and which does not contradict any thing apparent in ment him 
record, to the judges, by confiruction of 15 upon the _ _ the 
, the law well admits and allows of. Treatiſe of 1 _ 


— 


Ml 

" Equity, ed of, 
* | | / 
I i 


do adeed indented, is the deed of both parties, though they A deediodente8 
re the words of but one, for both ſeal it, and of conſequence © the deed o 
eſtopped by it, vis. in all the material and eſſential parts, 2 * 0 
ent which, it would not be good, otherwiſe of a patent or n 
dio! poll; becauſe the eſtoppel there is not mutual, as it of one. 
robe. Biden. | | | Oy ts 
patent or 


at oa deed they may plead, mn of faSum, E pari. rations, Rut 
E avoid * as by e or _ like: And plead ta a os 
Pugh a is prima facie, an e , yet they plead, or confeſs, 

wer any matter of fact, which Land, with 2 af * 5 
deed. But no averment can be taken againſt the judgment 874 | 
law, which appears to the judges upon view of the deed ; But no aver- 
matter of fact is to be tried TD jury, but matter of law men again 


ite judges only. Treatiſe of Equity, 125. | . rad, —— 


. + pears on views. 

but in caſe of eftoppels, verdict againſt the truth, or the Eſtoppels by 

being founded upon an-untrue preſumption, Chancery will record, relieved 
And althqugh ſuch aſſurances as are uſed for the *83inſtin equity 

mon repoſe of mens' eſtates, equity will not draw in 

lion (for a fine with proclamations ought after five years 8 

a bar in conſcience, as it is in law; fo ſhall it be of a 

on recovery for docking the entail) yet, if a fine is un- 

obtained, equity will order à reconveyance, and the 

* here it is acknowledged, will yacate it for error, or 


dy a 


urt lee 


at la 
15.11 


* * 


leither is a jud nent at law to be pleaded in bar, to a 1 judgment at 
equity, — the Aae of 4 H. 4. ch. 23, be- law not pleada- 
© that ſtatute meant only to reſtrain ſuch juriſdiction, as ble in bar to a 
take upon it to reverſe the judgment, as * error and attaint we Wuky. 


which the Chancery. never . pretended to, but leayes the | * 75 


Judgment 


# 


4 
; | 
} | 3 
0 
5 4 
| 


Judgment in peace, and only meddles. with the corrupt e 
| ſcience of the party. And ar it is {aid that 1 = 
la uſed ſome power, to reſtrain ſuch examinations dire 

: before any ſtatute made; yet theſe ſeem rather to examine! 

= = mannet, than the very matter and ſubſtance of the thing u 
judged. Treatiſe of Equity, 23. 


Bo eſtoppel by So in natural juſtice, deeds and writings are conſidered oi 
| * a You 1 AS memorials of the contract, not as a ſubſtantial part of then 
* 1 and therefore any other proof is as well, and the eſtoppel yi 
* nmnmaot in equity be regarded againſt the truth: As if a coveny 
| be general, that he was lawfully ſeized, and there is a prog 

tthat it was declared upon ſealing, that he ſhould undertake f 
bis own act only, he ſhall be relieved. bidem. 14 


* a 


widem. So if in the purchaſe of a manor a copy-hold bei a lit 
before eſcheated, was not intended to paſs in demeſne, a 
was left out of the particular; yet the conveyance was ſufft 

ent to paſs it at law, the vendor ſhall be relieved in equi 


widem. So where a leaſe for years was made in truſtees, pr 
© the wife's ſettlement, only to protect the wife's * eſtate agi 
* 876 - the violence of the times, and not to exclude the huſba 
| but the ſequeſtrators ; upon proof of this, by one ſingle 
neſcs of an undoubred reputation, the nature of the caſe req 
ing ſecrecy, Chancery will relieve againſt the truſt expreſſed 
the deed. Treatiſe of Equity, 126. A2 


A miſtake by And in cafe of a ſurrender made by a ſteward of a 0 
— wn OP hold, if there be any miſtake there, that is only matter 
| ſanrag fact, the courts at law will in that caſe admir an ayerme 
pg 4. that there was a miſtake, &c. either as to the lands or u 
will admit an Didem. | | „ gy 
averment of it. | | . | | FP 
No parol proof. As for a teſtament proved ſub figillo epiſcopi, it is no eſtopf 
| FPS Tan yet the laſt will of a 5 SIR upon as the laſt ſerious 
of his life, as to the diſpoſition of his eſtate, and muſt be 
mitted ſufficient to repeal all former wills; and much mor 


controll all parol declarations. 1bidem. 


widem. And the conſtant rule of law has been to reject all 
| 8 proof, r „. to ſupply the words of a will, or to exp 

| the intent of the , and that nothing der ſhoul 
; averred, is the expreſs reſolution in lord Cheyney's cale, 5 

Ee 67. And this rule has been thought neceſſary to be adh 
* 87x to, not only on account of the ſtatute * of frauds and pe 
7 ties, which was made to prevent perjury, contrariety df 
dence, and uncertainty ; but becauſe little regard ought f 

had to the expreſſions of the teſtator, either before or aft! 

making his will ; becauſe poſlibly thoſe expreſſions mig 
uſed by him oy purpoſe to controul or diſguiſe what p 


* 


Of Witneſſes, Þ &e. 
ing, or to keep the family quiet, or for other ſecret motives 

4 inducements, which cannot after his death be found out. NN 
is to be conſidered, therefore, as it ſtands upon the will 

bone, and would have been fo, even before the making of the 

ute of frauds and perjurits ; for by the ſtatute of wills, by 

lich men are enabled to make wills, and deviſe their lands. 

muſt be a will in writing; and, ſhould parol ppoof be ad- 4 
pitted; it would introduce a mighty uncertainty, and an inflow 
te INCONVENIENCE, Treatiſe of Equity, 126. : 'J $5. & 


ES | 


But this rule has received a diſtinction, which has greatly Of the difference 
revailed, vis. between evidence offered to a court, and evi- taken between 
Lea offered to a jury ; for is the laſt caſe no parol_ evidence 3 
tobe admitted, leſt the jury might be Mars. io by it ; bur 2 Arenen. 
nthe firſt it can do no hurt, being to inform the conſcience of offered to the 
he court, who cannot be biaſſed or prejudiced by it ; and, jury. 
herefore, tho ſuch an averment could not be “ admitted, * 878 
here it was to make the party a title; yet, where it was | 
ly to rebut an equity, it ae ; as where A. charged his | 

| eſtate with payment of his legacies and debts, and deviſed 

is eſtate ſo charged to the defendant his nephew, and made 

be plaintiff, his wife, executrix, proofs may be admitted, 

hat it was A's intention that ſhe frould have the perſonal 

late clear of the debts; and if it were taken from her by the 

litors, ſhe ſhould come in as a creditor on the real eſtate. 
reatiſe 'of Equity, 126. 2 Vern. 98. 252. 337. 625. 


do, where a money legacy, given to an executor, ſhall ex- Ibidem. | 
lude him from the ſurplus, the preſumprion being that the 

eftator did not intend him all, and ſome ; yer ſuch preſum 

lon may be ouſted, or taken away, by a proof of the teſſa - 

M's intention, that his executor ſhould have the ſurplus, or, 

tat his next of kin ſhould not have it, eſpecially if a ſpecific 

gacy were given to the next of kin; for one may aver the 


uſt of a perſonal eftate. Treatiſe of Equity, 126. 


So the conſtruction, of making a gift a ſatisfaction, has, in idem. 

any caſes, been carried too far; it is therefore reaſonable, in 

ich caſes, to adꝶmit of parol proof as to the teftator's inten- 

Jon, However, the later reſolutions have“ been very cautious But courts of 
admitting parol evidences, becauſe they encourage ſuits equity are of  , 4 

kd litigations, and introduce the very miſchiefs that the ſta- late ver; eauti- 4 
Rt to prevent. Treatiſe of Equity, 127, and 2 Vera. % __. | 


tin I evi- 
dences, | * . 

þ no" pro CCC 
and | But although no proof ought to be received, to ſupply the No hurt to ad- 
;ery of ods of a will, ſince the will that muſt paſs the land muſt be mit collatefal | 
ought ning, and muſt be determined only by what is contained Proof to aſcer= 
or after de written will; yet there can be no hurt in admitting col- the perſon 


teral proof, to make certain the perſon or the thing deſeribed; * — g de- 


ing 5 


3 idem. So, Wien ene. having two hes bock named John, « i 


— 


80 to aſcertain the thing, notwithſtanding the Hiaie 


an annuity and half a year's rent of the real eſtate, ſhall pay his legacit 


Parol | One by will ives his executor an expreſs le y, andmal 


\ 


| e Wimeſſes, &c.. 
ing one hundred pound, which he by bond owed 7 * 
ee that the hundred pound by bond was not due] 
but to S, H. but the perſon who drew the will hay 
* fworn, that the teſtator intended the debt to S. H. the der 
of the lands ſhall be liable. Freatife of Equity, 127. 


= 


98 
” 
2 - 


frauds ; for it neither adds to nor alters the a bar only e 

ins which of the. meanings ſhall be taken. Vet ſome b. 

ps doubted, whether they could read witneſſes on a will of lan 

dy the ſtatute, th it were only in preſervation of | 

880 devife: But to be ſure, if the deviſe would * admit of ap 
ſenſe, they could not be read. Treatiſe of Equity, 127. 


|» Collateral poof was allowed, to make certain a perlou n- 
_ -thingdeſcribed in a will. 2 Yerp. 517. 593. But it vn ine 


caſe of a perſonal fortune. A 


land to his ſon Jaa, there parol proof was admitted, to ei 
Which Jo/n the father meant; and yet additio probat minim w 
See 5 Cole, 68, lord Cheyney's caſe. So, if there were 
po both named J. S. of Dale, and I ſhould deviſe nn" 
to F. S. of Dale, parol evidence would be admitted lan 
ſuch caſe, which J. S. of Dale was intended by me. 80 he 
one ſeized in fee, as heir of the mother's fide, deviſes lin 
after payment of ſeveral annuities, to the teftator's right be 
of the mother's ſide for ever, parol evidence admitted, to i And 
which heir was intended, whether the heirs of the mathe y v 
mother's fide, or the heir of the mother's father's fide. Wi 
Williams, 136. | | | 


An eftate But one deviſes lands to his brorher, and makes him e pa 
charged with cutor, and wills, that his brother, out of the perſonal «fx 


1 


pon evi- : - | 
; and gives an annuity to his “ nephew; upon | eviden e, 1 
_ 881 chat ts brother : iſed the — td Ny — | 
| otherwiſe he would have charged his real eftate therewith, 

real eſtate was decreed to be charged with the annuity. BY pata 
JV. ern. 506. Nba a 0 y 0 


ted to ouſt no dĩſpoſition of the ſurplus ; the court will admit of pat 
5 evidence, to ſhew the intention of the teftator ; and if pron 
— A N that the teſtator intended the ſurplus to the executor, he 
tion to 4 perſo- have it, notwithftanding his expreſs legacy, it being 10 d 
nat fortune, an implication or rule in equity. 2 Fern. 648. 675. 76. 
alſo 1 Williems, 116, where it is faid, that although it be 
gerous to admit of parol proof, where there is a will in! 
ing, however, in relation to a perſonal fortune, the count! 
allow of proofs and averments ; fo that if there be plain! 


indiſpui2 


Fi a 


” 


3 1 0 N 1 
Lo * 
* >» 1 * 


oe e, 
A dotable proof of the teſtator declaring and intending. | 

N. 1 executor ſhould bave the ſurplus, 71 will intitle him LS | 

due of crero, even though ſuch proof was but parol prooh, and & 

jough he had an expreſs legacy; for the execiitor has a legal® 

ile to the ſurplus: And this parol proof -would be only to : 

rebut an equity, —_y implication to the next of kin, by ; | 
ka of the exprels leguey given ro the exermor.  Segg 


* 


tute eee, 210. fp ant Wa, 
nly e 1 PF „ - (nt if 0 " 4 2% \ | * - he: 9 \# 19 made 
ne he „One makes his will, and 4 B. and C. his executors in 882 

f la wt, and gives them twenty ſhillings a-piece for a remem- parol proof ad- 
1 $4 | 


ance above their charges; parol La was adinittecd to prove, mitted to ex· 
bat this was a truſt for the wife only. 2 Fan. 9 Pein a trut. 


) 


: 


n, 24 10 243, Michaelmas. term, 17 340008 was. deter- in any caſe ud. 
was ffinined, per proof ſhall nat in any gale be admired, t More OE 
- iter the conſtruction of a will, or to make the, eonſtructian f a will, and 


günſt the plain words of a will; and his lordſhip declared; in what caſes 
at none of the caſes, where parol evidence hath been ad- only, it ſhall bs 


* ized, have gone ſo far as either of thefe,;. the; fartheſt then ddmited-. 
1 w rebut an equity, or reſulting truſt: The pardl evidence in 5 
ere eſe caſes tended to ſupport the intention of the teſlator, n- 
vice ent with a written will. And upon an appeal to the houſe 

niuel A lerds, che decree was afhrmeg, and ie lords would not 

80 when the parol evidence to be read, nor even the reſpondent's 

es lat wer, as to theſe mattes. 


And it is a ſettled rule in the court of Chancery, that although And where the 
key will read parol proof, to forrify any natural conſtruction N t 
i ariſes from the words of the will; yet they will never read — 
any parol proof, to make any alterarion in the will, or ad- „oid. ” 
tion to it. And if the bequeſt canaot be made out, but by +» gg 3 


him ende parol de poſition of the witneſſes, there being only inirial - 53 
nal e ers for the names of the legatees, as it is pot ſuhſtantixe in 

$ legacioiting, it is not a written bur a nuncupative will; and tber 
evidenae, without the circuraftances_ required by the ſtatute, is 

wr vid. Treatiſe of Equity, 127. 5 ; 

WIN, 


Patol evidence when it concurs with A goes and is 88 5 
ly to rebut a pretended reſulting truſt, ſhall be admitted to o ne ke 
the oped pan of the party. 1 Wilkams, 11 3. | * tended reſulting _ 


multy. 


truſt, when it 
concurs with 
the deed. 


and mak 
it of nat 
if pron 
r, he 4 
ing 10 0 

736. 
it beC 
ill in 
court 


1 "> 1 xd. a8 4 


2 plain |; Fi ; : 
adiſput 2 


iu the caſe of Brown againſt Selvil, and e cena, in Talat s Parol proof nee: 


6 YT W * 
1. 
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Of the Diſcrvery of Evidence, and where, fur whng 
7 and againſt whom, it lies. 


Diſorery JN che las of nature, when deeds and undeniable inn, 
where it lies. ments cannot be produced, they muſt then give judgment 
aagainſt the defendant, according to the teſtimony of witneſls, 

or with conſent of the other party, give him his oath, I fy 

with the conſent of the other party, for elſe, in the libeny 
nature, no man is obliged to put the. iſſue of his cauſe u 

* 884 another man's conſcience, And in the civil“ law, the judge 


ex officio, if he ſaw occaſion, might put the defendant to his : 

_ oath, or the party inteteſted might demand it; and this wa nei 

deciſive between the parties, and their repreſentatives, but di e 

not hurt a third perſon. So in Chancery though witneſſes . 

examined, yet you may afterwards examine the defendan Wi ry 

5 Traoatiſe of Equity, 128. be Fr DET 118 
Dill of diſeovery So where a perſon has a demand againſt another, but cannot 

= 9 m aſcertain it, or ſupport his caſe, without the confeſſion of fon B 

nat cales. matter, that reſts within his knowledge only, againſt when gie 

be ſeeks relief; in ſuch caſe, if the plaintiff has commenced neg 

or intends to commence an action at law, for recovery of h the 

demand, he may prefer his bill in a court of equity, to aid i hal 

N ſuit, and for diſcovery of ſuch matter, as he apprehends vi Ve 

entitle him to recover at law *. _ 1 

* 385 This bill alſo lies in the nature of acroſs bill, againfi hin 

| Didem. plaintiff in the original cauſe, for diſcoyery of evidem ü 

— only. See Title Cy Bill. WIRD 2 . = 

For the diſcove- And a bill lies there for the diſcovery of an eftate, by 0 4 

2 3 who had a title to it; as by the patentee of the goods of 

EO ſelon, or of one outlawed; for outlawry is in nature of a gi on” 

or judgment to the king. Treatiſe of Equity, 128. * 

7 | 1 | he ſt 

; there 


have ſeldom ſeen any great — gained by plaintiffs, from i exec 
anſwers to theſe bills, on trials at law; for the whole conſeſſion 1 to the c 

pe tie: taken together, and the plaintiff ſhall not only take what makes ag; 
| -- - the defendant, in his anſwer, and leave out what makes for him. It b 
de read as the ſenſe n and it is to be taken in this mann 

it is to be taken entire unbroken ; wherefore as defendants gene 
introduce ſome matters in their anſwers, by way either of juſtification, 


6», ci qualifying, it is often more prudent, tor plaintiffs not to 1 dam, 
3 t all. , 2 by tl 
+ Butjtis not ſo in equity upon a croſs bill, unleſs the plaintiff fails to r dem: 
whereby the . is — of an opportunity of examining n 


s to prove his anſwer. See 2 V. 7. 1 Mod. 259. Carb. 
8 Wilkan:, $37. — 


9 


% - 
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* = * N "= by ha. * * . * * * We 
7 "4 ; > TEL 
l Z # 


" a_—_ 
& where 4. obtained. judgment againft B. and the defendant Bills to diſcover 
defraud him of the benefit of it, aſſigned his eſtate to 8v9ds in a third 
truſtees, for himſelf; A. may have a diſcovery, though it is ny _— | 

jeed that this is in the nature of a foreign attachment, and ju 22 
that there could not be a diſcovery, of a man's perſonal eſtate, —— taken 


in his life-time ; but if the plaintiff in ſuch caſe has not taken out. 
out execution, it will not be allowed. And it ſeems agreed, 


infirys # would not lie againſt the debtor himſelf; nor to have a ge- | | 
— geral diſcovery from a third perſon, * but only for particular „ ggg 


things, ſo * upon a demurrer. i Fern. 399, Angel 

and Draper, But where the bill is to diſcover particular goods, Unleſs it be to 
it will lie, although execution be not taken out. See Bac. Egu. diſcover parti- |, 
Ca, 132. | - cular goods. 


$ where a fire happens in a man's houſe, and burns his Soa di 
neighbour's likewiſe, although ha is liable to damages at law, doth not lie in 


et the plaintiff in ſuch caſe ſhall not be aſſiſted in equity; duty. where 
vr though the law gives an action, yet it does not ariſe out of ax arg” h 


128, not ariſe from 
the contract of 
| | fa _ the party, _ 
But the caſe is not parallel, where alighter is overſet by ne- But it will lie 
gligence of the lighter man, or a ſhip takes fire, by the where there is 
negligence of the maſter, or ſhip's crew, theſe come within a contract en- 


the reaſon of any common carrier, and therefore the plaintiff preſs or implied. 
ſhall have a diſcovery, to enable him to bring his action. 2 . 


Ven. 442. 


Yet a plaintiff is not admitted to a diſcovery, without veri- But r* 
ſying his title at law, ſo that if there be a full anſwer given to ſhall be 

E. ing in demand, till that be tried the defendants are not —— 8 
bound to diſcover; as in a bill for tythes, if they plead the — — a 


ſtatute of 13th Elizabeth, Cap. 20, againſt non-reſidence, in his title at law; 


by or bar; or in caſe of tythes “ of conies by cuſtom, if they den * 887 
8 the cuſtom : And the rather becauſe. the demand was again# g 
fai enmon Tight; and if it ſhould be otherwiſe, the defendant, 

by a feig 


ſuggeſtion, might be forced to diſcover * thing. 
But if in that caſe, the matter be found againſt the defendant. 


he ſhall afrer be erage upon interrogatories. But where An executor 


there is no ſuch gr onvenience, as upon a hill againſt an muſt anſwer a 
executor, to diſcover afſets, he muſt anſwer, though he denies g rang * 
the debt; becauſe it concerns the act of another. Treatiſe 7 


Equity, 129 . 


A bill was brought, to diſcover who was owner of a wharf A bill lies to 
ind lighter, to enable the plaintiff to bring an action for the Giſcover che 
damages his goods ſuſtained, by the lighter's being over-ſer, wharf A 0 
dy the negligence of the lighier man; to which the deſendant the plaintiff te 
demurred, but the demurrer was over-ruled. Between Sir bring an action 


Hin Heathcot and Sir John Fleet. 2 Vern. 443. at law. 
"05, A bill | 


any contract, or undertaking of the party. Treatiſe of Equity, matter that doth © 


. E * "v3 * 
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i a ah 
Of Bun, &e. 
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We 


Nor a tenant to Bræcipe, on à voluntary conveyance, allowed 168g 


veyance, 
quar.. 


dre che will Was controverted in the ſpiritual court; but the court overs 


is proved. ruled the plea, a diſcovery of the eſtate being for the benefit 


for whom and hon a Giſcovery will be adrnitted; it is to be Gf thi 
againſt whom, perſons who claim lands by a will, or any other volunt 
8 iſpoſition, having the law on their ſide, are entitled, as opaink 
an heir at law, to a diſcovery in equity, of deeds relating 

ER the eſtate, and to have them delivered up; otherwiſe the heir 
880 might defend himſelf at law, by ſetting up“ prior incam- 
. * brances; and by that means prevent the trying the validity o 
the will. See Treatiſe of Equity, 129. | 


idem. 80 Where a will, concerning a perſonal eftate, is proved it 
Rag © the ſpiritual court; another having a former will in hit 
fayqur may bring his bill, to difcover by what means the latter 
will was obrained, and to Have an account of the perfonal eftate, 
and whether the teſtator was not incapable and impoſed on, 
though objeQed by the other party, that it belonged, to the 
ſpirituab court only, to prove the validity of the will, and that 
the former will was not proved, in the ſpiritual court, as the Bat 
will in his fayour was. Thidem. | 


Ibidem, But if a bill is brought by a remote heir, for a diſcovery c 
a title and evidence, and to have terms removed, and the title 
at law cleared, this is one of the hard caſes at law, where. 
equity will not aſſiſt; for as equity will not relieve the ch ned 
| .- dren, ſhould the remote heir recover, ſo neither will it ab ht 
f ' "the remote heir. Ibidem, | — 2 


Not againſt And purchaſers ſhall nor diſcover, to impeach or weakedled . 
purchaſer, their title; for by this method all purchaſes might be blown 
? - * up. 


* 07 — Ke. 

$'4 up, As whether in a mortga ortgage, l bich hal 8 * 

Ste deen aſſigned ned to the deſendant ; there TEMA. „ 

n dned, for the * benefit of the plein g o thou Laing =" 896 

hers in his bill that ſuch x leaſe in N cl Nd ue 1h 
ſoned it; for this is but a fide wind, to make purchaſer px EX= 

| & his title; and the court will nat doi it, Juni the plainriff 55 

wies ſome proof towards falfifying” his anſwer, to "inde 

68g dem to it. | Freatiſe of Bquity, 129. * 5 


T be if es Ae diſcover, Aﬀignce of » 
* whether oor leaſe was $a e eee leaſe not forced 


- 


there is no FRY to com 


"TELE 


mr 


of =p 130. 


---a if a bill is brought by an heir at law, or any o 

＋ n, againſt a mor: gagee, or jointreſs. 8 N ; 

n wid avoid the jointure, or e 7 yd er Buſt. wy _ > * 

rain tar was but tenant for life, if he ſeeks for a diſcovery ; — 

>; needs and writings, to avoid the title of the “ mortgagee, by the | mg 
5 r jointreſs, he ſhall never have ſuch a diſcovery, ae he would 


bis bill ſubmits 0 e title, and then he ſhall. . | 
n | | Pexer, have 22 


e but on ce 


jointreſs prays a diſcovery, againſt an heir at Nor ſball an 
u, * el and writings; if the heir at law ſubmits to beir at law be 
aſner, to confirm the jointreſes title, ſhe ſhall have no ſuch pon. op oth 
ſcoxery. See lord chief baron Gilbert's manuſcript Hey 1 


bill 
dur of ee * Tue Reviwvor. — by + 
oth 


e 
' 
But with reſpect to the perſonal eftate, there is difference be- Of the differ 
reen contracis that are negotiable, and ſuch as are not, qr eee between 
here they are not negotiated in a mercantile way, and en a > ma 
N "Wk paſſes as ready money. As if it were aſſign ow Was: 
lateral ſecurity, for a debt already contracted ; for — * | 
e nute was fraudulently abtained, or by gaming, he has no | 
medy againſt the drawer. But i he actually negotiates it 
r value, che indorſee ſhall in all events, Have his money of 
e drawer, though he has paid it befare, ar it was obtained 
aud; becauſe the indorſee has a legal right to the note, 
ad a legal remedy at law, which the court of equity ought 
to take away from him, and it would be to the ruin of all 
Mmerce, if the original caule, and conſideration * of ſuch © ® 892 
ne, ſhould be enquired into.  Treati iſe of Equity, 1 30. 


But 


* 


19 
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| - . pee SS ON Of Witneſſes, de. 6 

Alignee of 4 - But the aſſignee of a choſe in action has no remedy at 

3 , hows in action, or right to ſue in his own name, and has only an —. 1 

„be. 9 remedy: And this fails, when” the bond or covenant is d 

; W tained by fraud, or the obligor has a legal diſcharge, as an 

; leaſe upon payment of the money. So, if the bond wer 
align d for value before payment, there an equitable iniz 
paſſes ; and in ſuch caſe, Ir the obligor pays the money to thy 


| 6  obligee, and cannot plead fuch payment at law; a coun x 
rus ;, Equity will not interpofe to aſſiſt him. But if he can, equiy 
VVuoll not interpoſe to aſſiſt the aſſignee. Ihidem, 


No one is bound In the civil law, the oath was only to be tendered in ci 
2 dub. matters, when the facts and circumſtances may render the 
NN 52 of an oath juſt and decent, and not in criminal matters, an 
naſtics- or fer- more than in the law of England. And it is a ſtanding rule i 
teitures. + equity, that no one is bound to betray himſelf; for it is f 
re bulinefs of courts of equity, to relieve againſt, not to aſiſ 

£74 forfeitures; and by law, no one is bound to diſcover any ma 
| ters which tend ro ſubject himſelf to penalties or forks re 


. as a penal clauſe in an act of parliament, or in a feed, thou 

893 ſaid ir was . a * gry, hoe part of the N 

e gtherwilſe, if he covenants not to plead or demur to any hi 

which ſhould be brought againſt him in equity, or the plaint 

5 wWaixes the penalty. And ſuch pleas ought to haye the greae 

| -__  Aricineſs and E as tend to the ſupport of wrong doit 
Treatiſe of Equity, 130, 131. See Title An/wer, &c. 


A bill in ſome And in ſome caſes, even for a treſpaſs, a bill is proper enoug 
caſes proper to in this court, vis. where, by the ſecret contriyance of it, it ca 
| er a tref- not eaſily be proved. As if a man, in his own ground, dig 

| a way under ground to my mineral, and the like. $01 
- cafe 4 a bill by the Ea, India company, for a diſeoyery, 
to prevent an interloper's trading to the Eaft Indies, there is 
great difficulty as to the proof, the matter, for the greate 
part, having been tranſacted in the Eaft Indies; and therefor 
the plaintiffs ſetting forth, that they were willing to waiye 
— ſhall have a diſcovery. Ilidem, 131. 


And the 2 So, where the charge is not by way of treſpaſs, but un 
dant ſhall be colour of title, as, that the defendant, by colour of ſequeſt 
compelled to jon by the, committee, had ſeized N tythes, => due 
| reg 'the plaintiff, the plaintiff may pray a diſcovery of the part 

charge, though - : Ag 9 where a man, T . 


it make him a Culars ſo taken, and their value. 
treſpaſſer. our of a title, enters into an houſe, &c. and poſſeſſes bir 

* 894 of the goods, &c. for it may be impoſſible for the plaintiff 
diſcover the particulars, without ſuch bill. So, where a 

is proved, and the precedent adininiſtration revoked, ſuch! 

| is uſually neceſſary for the diſcovery of the goods; and h 

| in firifneſs of law, there was a treſpaſs. Treatiſe of Ef 


130. | | 


A 
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Of Witmeſſes, &. 


A bill was exhibited by the Attorney-General in the Er- 

iner, wherein it was charged, that the defendant, being 

perchant, had concealed the cuftom of two hundred and ninety che 

aſks of currants, and for the better effeQing thereof, had them 

en forty " nds pune; 8 caflom-houſe officers, and | 

lief and diſcovery prayed; but upon a demurrer it was Attorney- 

Labred, whether the defendant ſhould be bound to diſcover. Ceneral will 

Led. 173, Hard. 201, S. P. adjourned, where it was al | 7 — 
gray ee 1 would not profecute for the . forfeiture, tust. 

ut for the duty only. e 


1 


If a bill be exhibited, to diſcover whether a woman be Not obliged to 
arried, or not, and marriage would be ' forfeirure of her diſcover matter, 
fate, ſhe is not obliged to diſcover. Such a bill diſmiſſed, w_ — 

cv. 24. between Monnins and Monnins. 2 Ch. Rep. 86. See \, 2 2 1 
b ox" op. lord and lady Hewtrh, in Chancery, Title of his eſtate. 

wer, &c. | F | . F 


# If a bill be brought toeftabliſh an agreement for a ſeparate 895 | 
aintenance, and the wife ſeeks a diſcovery of hard uſage, Huſband not © 
e huſband may demur to that part, and it will be allowed. obliged to dif- 
kk. 1682, between Hincks and Nelthorp. 1 Vern. 204: cover hard uſage 
ö | to his wife. 

The bill was to diſcover whether the defendant had not al- Defendant  _ 
ped over a leaſe; the defendant pleads, that there was a may demur, if 
roviſo in the leaſe, that in caſe he aſſigned over, the leaſe =” bill - Sag 
ould be void; and that this being in the nature of a penalty, ug bt 

forfeiture, he ought not to be compelled, in a court of him to a penal- 
quity, to diſcover. For the plaintiff it was ſaid, that this ty or forſeiture. 
38 not a penalty, but of the contract; yet the plea was 

lowed. Hill. 1700, between Fane and p og Bac; Equ. 

A 77. 


The cauſe being brought to a hearing, where the bill was If the bill prays 
r diſcovery only, the queſtion was, whether the bill ſhould no relief, it 
diſmiſſed, or the cauſe ſtruck out of the paper? And the — 2 
auſe was ordered to be ſtruck out; becauſe the bill is never ing ; 1 
(miſſed, where the plaintiff prays no relief; for the words gruck out Gf 
a diſmiſſion are, The court ſeeing no cauſe to relieve, Ic. the paper, 
el s Rep. 185. : 


F - | | . 9 
* Bills are ſometimes brought in this court, to diſcover the 896 
eir and ter-tenants of lands, in order to bring a /cire facias Bills for diſco- 
inſt them, to revive judgments : But note, it is ſaid, that very of ter-te- 
de bill need not ire a diſcovery of any of the tenants, nantes, in order 
it ſuch as have freeholds ; for that none other are properly WES ** 
; ter-tenants, 


4 TY : N . " , 2 b * * N | "a 2 * TA , * | , 

183 h \ * „ | «7 65 TY 8 e 
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Pp — 5 1 tenants, god hey ante ly ſhould be ſerved. And y it is 
1 pra ed. not o ſerve ſuch as are | ſermors or yen 
e ue el en Every. poo Fete which. is 

, * annie e ay. occalion ; Harz 
5 5 Fn them. ya 

P Qu 5 ut on WA as 1. is bin hit e tier i mußt be 

ferve a which is à great gtievance, if fu wg bill lies in th 

; 1 * * $4 (and there ſents to be no reaſon W Thould va, 

WE 0 : well 10 in che cafe of the faire Fatias 7 Rk ihe heir and ter. 

= - | 8 the prayer of diſcovery, as to the tefiants, mult s 
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e the ene OP = the 8 | 
vhich, being either complex, and relating to 
different Heads, have been inſerted but under ane 
of the Heads; or which, though inſerted, — 
not been marked as RuLES: And alſo, a late Ack 
of Parliament relating to Proceſs for the Poſſeſſion 

of Lands, which hath been overlooked before the 


WORK was lar with is Fes Ie 
have been Keie etermined ſince. 


uus and kaun. 


zu the 22d ——_ Rule, in caſe. plaintiff or defines 
Y tie, pending a ſuit, ſubparng upon a bill of revivor is to 
of courſe taken out, which being # * done, after ſervice and 
i of the proceſs, all the proceedings in the former ſuit 
l (upon motion) ſtand revived ; and Phe cauſe and parties, 
thereupon * accordingly. "To be between the li 
er n page 3. But fer r 


* "7 2 N 
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 __ RULE, Zy the latter part of the 51ſt general Rule, all affidaji 
. Aﬀdavitro/ be certificates, 3 are to be entered, at leaſt, the 
| — 5 be before the motion is to be made thereon. To be beteveen the 10 
8 and 16th lines in page 54, but ſee page oo. 
Pe Anſwer, Cc. 
RULE. Ey the 21ſt general Rule, after the defendant hath xs 

The anfwer his anſwer, it ſhall not be delivered unto him, but unto hi 
| _ 3 ws known attorney, who is to take care that rhe ſame be forth 
the attorney. with filed, in the chief remembrancer's office. To be after | 

| 2d paragraph, in page 92. 


' "RULE. By the 24th general Rule, pers, no anſwer ſhall be deem 
Ko anſwer tobe to be filed, until the contempt be purged ; and until the {an 
— _ | ſhall be fo purged, the plaintiff may proſecute the contemy 
ER notwithſtanding any anſwer alledged to have been filed. & 
purged. © Page 85. 437. 8 ; ; 


f 


* 899 9 Attachment, Contempt, Cofts, Decree. 


RULE. By the 71ft general Rule, in all attachments for not 
Inattachments forming of decrees, and for non-payment of cofts, partic 
for colts and notice is to be taken in the body thereof, what it is for, toll 
— mpeg end, that the ſheriff may be the more careful and wary ini 
to be taken execution, or taking ſecurity in ſuch caſes. See page 371 
— 1 what it 415, 
= LOF, . 


Commiſſions to examine. 


RULE, - By the 76th general Rule, The commiſſioners, &c. at 
| 1/t paragraph of page 590. NR | 


Cots, Diſmiſt, jm 


By the 28th general Rule, if exceptions be taken to Uk: 
r. of a decree, or diſmiſs, the exceptant is to depoſue ongi a 
ſhillings coſt ; and if they be ruled for him, he is to be rep” 
the ſame, but if againſt him, the ſaid forty ſhillings are ia 5, 
paid to the other party. To be after the 24 paragraph in ap 
384. See page 407. LSE: 5 
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By the 45th general Rule, when witneſſes are examined, R — = 
| my for publication is to be entered of courſe, * firſt ag nr of | 
ning notioe to the attorney of the other fide ; and if the and Cine 
me be entered, or moved on the effoin day in the precedent down the cauſe 
um, jr 2 2 panned" da - — for heating, 
thereupon publication granted, in ſuch ca 900 
uſe may be ſet down to be heard A. an days after Eafter teren, pag | 
rin the eight days after any other term, as the ſame ſhall | 
ppen. And all cauſes are to be ſet down for hearing, by the All cauſes to be 
ef remembrancer, according to the priority of publica- ſet down for 


m+if no order of court to the contrary. - — _ 


By the goth general Rule, if at the day of hearing the RULE. - 
intiff be ready, and the defendant maketh default, affidavit If the defendant 
tobe made of ſerving the defendant with proceſs, ad audi. P eint, on 
11 2 and the court will proceed to hearing: And entry go 

the plaintiff's bill is opened, the defendant's anſwer is vice of the pro- 
be read, and the plaintiff's proofs ;. whereupon, che court per proceſs, the 
il decree or diſmiſs ® the cauſe, or otherwiſe order, as ſhall ' court will make 
1 fit: Bur in ſych caſe, the court doth not uſe to make a * 
tree - abſolute, but to give a day to the defendant to „ 
ew what he can againſt confirming the decree ; at which . p 
jy, if he does come and endeavour toſhew cauſe to ſtay the 
re, and thereupon the court doth decree, the defendant, - 
ſuch caſe, ſhall. pay down forty ſhillings, t or more, if the 
un think fit, for the plaintiff's double attendance by reaſon "i 
the default of endant. Ses page 396. e "i 


By the 67th general Rule, where no counſel appears for RULE. 
e defendant at the hearing, and proceſs hath 1 duly my» where 
med, the defendant's anſwer is to be read, and if the court, , not appear 


gc. 45 _ upon after ſervice f 
- BP | proceſs, and 
This part of the rule has been altered, and the preſent practice is, as conditional 

Ne 470 10 474. | - decree, 


} This part alſo of the rule has been altered, and the preſent practice is, 


r But. in the book of the court- rules, in the chief 
membrancer”s office, there is a note, that this method of ſetting down 


ken to ſes according to priority of publication, prevented confuſion, the 
ofite ſo N zrrcar of cauſes too often in this court, and much expence to the 
be rep F ö 

77 { The colt to be paid by the defendant, before he be admitted to ſhew 


3gainſt a conditional decree, in this court now, is five pounds, and the 
Fandant ſhould be ſerved with the vbpana to hear judgment, eight days at 
h before the day appointed for the hearing. , 


Ja 


- 


* 


APPEWNDIN. 


upon ſuch hearing, ſhall find cauſe to decree for the plaimi 
vet the defendant ſhall have a day to ſhew cauſe againft 
"aki but before he be admitted he ſhall y down fory ſhi 
lings » coſt, or ſuch coſts as the court ſhall order, and d 
order is to be penned accordingly. See page 35. 
" =p Sp EY 1 ><: » „ee 2, WW 
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KEULEF. By the 62d general Rule, injunctions to quiet poffeſſ 
Niunction to * * be granted before hearit the cauſe, bar upon oat 
© FP made of an actual poſſfeſſion at the time of the bill exhibits 
wht . in the plaintiff, or thoſe under whom he claitns, and for 4 
mee ſpace of three years before, and alfo upon fatisfaGtion io i 
court out of the defendant's anſwer, or by other good man 


Bet not te bin- that the title of the plaintiff is nat determined. But noi 
Ker any extent, junction without Rar orget, eee nw. 0 
i oy hinder any extent or execution actually upon the land, ior 
our ſpeculhiger binder the defendant's proceeding at common law 19 evid 
as Specs | plain, nor for making any leaſe, Pa, able entry, o ng 
words,” Ad uiftrets for that end. Tobe between 1h 6] nd od paragraph 
. gage 310, but ſee page 311. 531. 533. $59 
All i juntions By the rules and pravlice of this court, all injunctions a 
to be taken out Ae out in Ae days, and the party to ed 
in eight days. with, andif taken out afterwards, they ſhall be ſet aßde. 8 
the gd general rule, pa. 560, and the caſe of Geoghegan ag 
Geng hegan, in this court, Trin. 1742, where this matter wi 
ſettled upon full debate, and on the motion the caſe of Cle 
* oz and Sheil was mentioned, as a caſe,” where the ſame “ po 
FO had been ſo determined in this court, in the year 1697, U 
upon the ſtricteſt ſearch, in the books of that year and of 


. > » at; 


Veral years before and after, I could not find it. 


njundtion-to In the caſe of Smyth guardian of Pendergaſt and others agal 

the ſheriff for O'Shog/hneſſy and others, in the court of Chancery here, | 

the Mavfion- October 1760, on a petition to the lords commiſſioners, Ul 
; 2 ow 2 Lord Chancellor being then in England) on a poſſeſſory 

en «pp and affidavits, an injunction was granted to the ſheriff, 

reſtore the plaintiff, as dev iſee of the eſſate in queflion, to tl 

pions the Manfion-hoyſe, out of which, it had bet 

For, he had been forced by the dclendane O'Sheghu, 


” * 


* Now fixe pound, as before | 


7 . 
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APPENDIX. 


vimed under ſome old dormant title, not as heit at law q and 
iniunction Was alſo granted to the party, as to the demeſite, 
. 0 cauſe ſhould be ſhewn to the Couric in the time p 

bed by the order; afterwards, in Michaclmas term following. 
e deſendant came to e e che 5 to the 
ary, and to ſer aſide the injunction to the eriff, upon a 

ce for that purpoſe; but as to the firſt point, the court 

falle wed the cauſe. And as to the ſecond point, the cott 

fuſed to ſet aſide the injunction, for that it is an order of | 
arſe, and uſnally granted at the firſt inſtance, as the party © 
reed out of kis place of reſidence, and may not Lon 4 7 904” 
xe to go to; and on theſe motions the feveral following ot 


ts were determined; 


That the defendant ſhould not read any affidavits to con- Afidavits met 
widthe facts in the plaintiff's affidavits, or ſhew any other vſuallyadmined 
mſethan appeared on the face of the plaintiff's affidavits. And it 2 * ang 
purged, by the counſel for the plaintiff, that it is the conflant e enk ere 
jirſe, in courts of equity here, on theſe applications, for in- application for 
om to the party, not to ſuffer any affidavits to be read on an injunctton as 
part of the defendant, but where there is an inſufficiency, the party, ana 
jemzinty, or defeR, in = e , 8 e Ae OY 
andion to the party is but as a ſummons, to put the matter am Wr 
2 uml. "Te before page 532, 533. * * ER 
bas alſo determined, that although the deviſee had been A. deviſer mr 
afew days in poſſeſſion, yet he was intitled to be reſtored ut wager” 


jons vn a poſſeſſory bill, and might take up, and count upon the Ben <_- N 
d teſion of the deviſor ; as it was not pretended that the de- 2 


lant was heir at law, nor was the heir at law a party, or perſon Who 58 
j way before the court. : | not the heir. 


Ind upon the firſt motion, an objection was made to the Affdavit may 
Wig of the afhdavirs, as they bad deen made before ® the — 1c 
ory! bill was filed; which objection was alſo over-ruled, bil mes 
clerks having declared, it had been frequently done. And * * 

pn the ſecond motion, Lord Chancellor declared, he would 995 

go into that matter, as they had been read upon the firſt | 

tion, and the order to ſhew cauſe being founded on it. 


boy | had for the ſame reaſons, his lordſhip alſo over-ruled anv- Affidavit read 
«rf 22 )<ftion made by the defendant's counſel, as to reading ** 2 _ 
n, tot] adavit of one of the witfieſſes to the will, as to'the exe- 3 . 


lon of it. On this laſt objection, it was ur by the ON 
miſe] for the plaintiff, that the inconvenieneies micht be ex- | 
Jain 1 to a deviſee, were he to wait for the proving of 
"ll; that in the preſent caſe a ticle was ſworn to, and he 

. deviſes | 


G. w 


* 
* 


| beaparty, on a before the court; but it was thought of no wei 
- «+ queſtion be- der ; 2 weight, for 
a could not | Y 


che heir. Sed taken up, and counted upon the poſſeſſion of the * ded 


The laws And by ſed. 2. the printed oraclamation wherein ſuch 


APPENDIX. 
deviſes/to-the plaintiff in the will, were ſet out u 


affidavit 
Heir need not An objection was alſo made, that the heir at law wat x 


' tween the de- 


be prejudiced by the preſent motion. 
viſce and a ftranger. | „ bes OE 


count on the determination, as he has only the will to combat with, 3 

poſſeſſion of his | O'Shaghneſſy's title; and 2. the deviſee could — , 

a againſt the heir at law, had the queſtion been between the 

906 as he was admitted to do in this caſe againſt a ſtranger, 

who claimed under an old title, and not as heir at law. 
befare page 315. g | 


1 is well worth while to read the regiſter's notes on f 
motion; it held ſeveral days, and was moſt learnedly debated 


—.— &c. quieting the poſſeſſion of any lands, and ſuch preſenm 


being returned to the clerk of the counſel; the 1 1 
the | 


having oppoſed, or reſiſted, or aided in the oppoſing, or rel 
© Ing, the execution of any ſuch proceſs, do not, within 


me to be limited in ſuch proclamatien, render themſelve ter 
ſome juſtice of the peace, of the county where ſuch pff in 
ment ſhall be made, they ſhall from thenceforth be coniꝗi be 


| felony, and tranſported to ſome of his majeſty's plantat 
F 907 in America, as in calesof * felony ; and the court before ui 
3 ſuch perſons ſhall be brought, ſhall haye power to order! 
—4 — to be tranſported for ſeven years; and all peri 
who ſhall knowingly conceal, aid, abet, or ſuccour ſuch} 
ſons, after the time they were ſo preſented and proclain 
mall be guilty of felony, and ſhall be tranſported to ſom 
| his majeſty's plantations in America, for the ſpace of 

years. | N * | 


prockmation ſons are named, to be preſented by the Grand- Jury of 
wherein perſons county, at the general aſſizes, or quarter ſeſſions, 10 be g8 
are named for of the offences aforeſaid, ſhall be adjudged a ſufficient 


22 dence of ſuch perſons. 


| ſhall be djudged ſufficient evidence againſt ſuch perſons, 


+ TP * 
* 
* 
* 


APAPENDIA 


bed. 3. it is provided, that before any grant jury Exanination || 
pw 8 aforeſaid, Jes ſhall be ſhall be taken 


juſtice of the peace, upon oath ; which examination ſhall 5 of 8 
nty, or place where ſuch s ſhall be preſented; and a Grand Jury 
y thereof ſhall be certified, together with the preſentment ſhall prefenp 


Hie ſnall be proclaimed. 


# And by ſet. 4. whenever a ſheriff, or other officer duly 988 
thorized to execute any 2 of the law, for giving, _ Perſons inti-. - 
y, or reſtoring of the poſſeſſion of lands, ſhall be forcibly re- tled to poſition 
d, and 1 from executing the ſame, every perſon 1 
right thereby to be quieted in, or reſtored to, their e "hy 
ſeſtons, ſhall, from the time of ſuch reſiſtance and oppoſi- tval poetfion 
©, be deemed to be in the actual poſſeſſion of ſuch 2 from the time 
fully as if the ſheriff, or other officer, had duly executed of ſuch judg- 
poo, and ſhall be intitled to the rents, ifſues, and pro- ment, c. 


the time of the giving of the judgment, or decree, — mr © 


for ſuch lands becoming due from the time of ſuch Jjudgy. of proceſs for 
mt, or decree, to any other perſons, ſhall be void. And all giving fuck 
ts accruing out of the ſame, and from the time of ſuch poll 


ment, or decree, are to be the property of the perſons in- — 8 


b, after the ſheriff or other officer ſhall be prevented from to any other 
keuting ſuch proceſs, as aforeſaid, ſhall reſpectively forfeit perſon void. 
be perſons, who ought to have been quieted or reſtored by. 1 growing 


or real | . rents to be cha 
," WE" proceſs, double the value of the rents of ſuch lands, &c. property p 
1 n the time of pronouncing of the judgment, or decree, fons 1. # or pt 
9 which ſuch proceſs was founded, to be recovered by action, the poſſeſſion 
WT in any off flo 


his majeſty's courts, wherein-no efloin, &c, under ſuch 


ll be allowed. ; — . 

ſion, after ſuch reſiſtance, to forfeit double the value of the rents, &e, from the time 

judgment, and how recoverable. | h 72 8 55 ö 
| og 


ul by ſe. 5, this act ſhall continue five years, and to 
end of the then next ſeſſion of parliament. 


e above act was continued for ſeven years, from the 1ſt 
of June, 1758, and to the end of the then next ſeſſion of 
ment, by ftat, 31 Geo. ad. ch. 9. ſect. 9. 


8 


Injun@ions 


; before ſome judge of the King's Bench, judge of aſſize, an oath before a 


with the clerk of the crown, or peace, for the Ke. before wy 


the chief governors and council, before the perſons, ſo pre- — us ? | 


% 7 


which ſuch proceſs was founded: And the payment of the jn the execution 


el to the poſſeſſion under ſuch judgment, or decree. And the time ot | 
perſon, who ſhall unlawfully keep ſſeſſion of ſuch —— = 


* 
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% ent Del oo wn of Alb 
Ab ib aer to.take an anſiver- in che country. or beyond ſeen, an he 
a dedimüs. tion will be granted, by taking out an order of courſe, tw 
0 the defendant's ſuit at law (if any be) till the anſwer con 
nnn“. To be between the Aft and 24 paragraph in page .549, 
e e. 5 ent 


qe. Voce of Contempt. 
Nounfwerto By the 24th general Rule pars, no anfwer ſhall be dem 
be deemed * to be filed, until the contempt be purged; and until the fa 
m Riera ſhall be ſo purged, the plaintiff may proſecute the contem 
* 1 * N notwithſtanding any anſwer alledged to have been filed. 

| the ſecond paragraph in page 790. PY 


Sequeſtration and Sequeſtrators. 
Sequeſtrators to In the cafe of the Attorney-General againſt Carden and othe 
| he pala for their on a hearing in this court, in Trinity term, 1760, a queli 
_— — aroſe, If ſequeſtrators are intitled to be paid for their traull 
mote and counſellor Roberts, whoſe father had been deputy chief 
| membtancer for many years, and who had himſelf acded 
the fame office for ſeveral years, informed the court, that 
father and himſelf had generally allowed the ſequeſirators« 
ſhilling in the pound for what they had received, includ 
expences; but that theſe allowances have been varied, acc 
ing to circumftances. See the caſe of Watkins and Morriſm 

this point, which has been depending ſeveral years in 
court, and is not yet determined. I don't find, that in 
court of Chancery there is any ſettled poundage, or other c 
* 911 deration, for their receipt; * or, that either party, ora 
{ ceiver (if appointed) are allowed any thing for their rec 
or trouble, unleſs there be an order of the court for. the 
poſe. By the civil law from whence this proceſs (it 1s 
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The general rule is, that if a defendant prays a didimus, the pk Yor, 
ſhall enter a rule of courſe for an injunRion ; But in ſome ſpecial a 
the court has granted the deſendant a dedimus, without an injunction 
where a bill is brought againſt a ſuit at law, and the 'plaintiff at b 

\ ready for a trial before the bill is filed, or injunction prayed, in that 
the court will not grant an injunction, till after verdict. 
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va taken up by courts of equity, they were allowed both ſa- 
and expences. See pages 798, 779. Note, this cauſe is 
o before mentioned in page 6, to ſhew the preference which 
b to be given in this court to the king's buſineſs. But for 
pore on this laſt matter, ſee 4 Inf. 109. and the oath taken by 
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A ſequeſtrarion is the firſt proceſs againſt a peer, and upon 4 ſequeſtration 

E the ſequeſtration ſhall das immediarcly ; the fr proceſy 

at where it is for want of an anſwer, it is ſaid, that the ſe- 8. bn a ſpecial 

meftration is to iſſue only in ſuch time as it might iſſue againſt contempt it is 
cſon not intitled to privilege, and it ſeems reaſonable that to iſſue 

t ſhould fo iſſue immediately againſt a peer upon a ſpecial ately. 

mempt, on account of the great advantage he hath, in this 

aſe, over every other perſon : for on a ſpecial contempt, an 

nachment ſhall iſſue even againſt a member of the houſe of 

vmmons, if privilege be not in, and he ſhall be taken into 

uſtody. See 1 Peere Williams 535. 2 Peete Williams 102. 385. 

pd ſee the caſe of Bourke nas lord Liſle, in the Chancery here, 

haelmas term 1760: But in this cafe, the ſequeſtration, 

bough awarded, was not to be taken out without further 912 


fer, the counſel for the plaintiff agreeing thereto. 
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Tithes. 


Note, the bill which was prepared laft ſeſſions of parliament, 
recovering Tithes by Civil Bill, and which is mentioned in 
ge 234, did not paſs into a law. 
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MTEMENT AND REVIVOR, What ſhall 3 


ſuit, & e contra, and the proceedings on Bills of Revinvr, 
and the general rule relating thereta, Page 1 to 16. 705. 


997 
n Revivor analogous to the Ce ad re 
cayſam, in the civil law of the Romans, and the canen | 


law; 1. 


ho may revive the ſuit, and againſt whom, and in her 
caſes, 2. 1G to 1 


er a Bill of Rewivur, anſwer to the original bill not to be 
referred for inſufficiency, 10. 

what manner a ſuit may be revived, and the ſeveral Gif. 
ferent ways of reviving in all caſes, and the method 25 
drawing this bill, 19 to 27. and 06. 


See Titles, Cops ws Dae pans Pleddings, ar. f 


OUNT, The ſeveral ings dess before the offi- 

cer, and his N Ming his report; and 

the — *. in confirming r. la: and r n 

thereto, 26 to 42. 622, 623. 

6 yang ogy 0 on the hearing on the N and merite, 

on the final Decree, 41. 

See Title Appeal, 167. 

dare intitled to an account; againſt whom it lies; and in 

What caſes, 42 to 46. 

de matters to be brought into the account ; what ſhall be 

allowed, or diſcounted; where an accomprant may charge 

5 diſcharge himſelf; and how the parti rticulars are to be 
maine, page 45 to 50. 101, 102. 

— ill may be for matters of account, or for diſco- 

rery of eyidence in aid of the account, 284. 
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What ſhall be a good bar to a demand of an account ; 1 
where an account, once ſtated, ſhall be concluſive, | 


51. 
* — on a bill taken pro confe e, and the proceeding 
See Titles. Supplemental Bill, Daune, Sic. Le 
496. Limitations. hy : | 


ADMINISTRATOR. See Executr 


AFF — Diredtions for drawing, fearing, filing, 
g affidavitsin all caſes, 52 to 59. 898. 

Then le of the court relating to the time of filing of 
645. 

Ho affidavits are conſidered in courts of juſtice, in ben N alt 
evidence, either as to the party who makes the aſidn 
or to ſtrangers; and the difference between an aſidn 
and an anſwer, 8 39 to 842. 


Mhen an affidavit is neceſſary, & e Tee to 64. 303. 838 
When an droit ſhall be fard to be full and fefficien, "> 
what ſhall: be allowed thereon, 65 to 68. een, 
An affidavit not deemed a proceeding, , 648. lants 

| | See Titles Motions, Notices, and Witneſſes, Evidence, l 


ALIENS. If the plaintiff be an Allan it is a good plea, 
he ſhall not proceed, 121. 
H. lands be purchaſed Ga For, the king | is intit 


to the truſt, 21 3. | _ 
AMENDED BILLS. See Bill. — 
ANSWER, How it was in the civil law, and.che ance. © 
68, 69. 435- erid 
How it is to be drawn, prepared, and filed, 68, 6g. 83. and 


443- 703, 704. 898. 

When and how to apply for time to a 6919 44 
And the rules relating thereto; and as to 2 tux 
nunc, and proceſs from the. beginning, ibidem, and 

* to 753. 
No anſwer to be deemed filed, until the contempt be p 
and the general rule relating. thereto, 437. 
When the defendant is intitled to a dedimus, to rake his 
Fwer , the general rules relating thereto: And ihe p 
ceedings on the commiſlion, and the execution and 
turn thereof, as well on the part. of the plaintiff as of 
defendant, 72 to 84. 
Injunttim on a dedimus, in what caſes granted, and vl 
refuſed, 56. 
Deeds, required to be viewed by the defendant, . 
puts in his anſwer, 73. 75. 92. 
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1 forfeiture or penalty at law, 85. 892 to 896. 
a defendant is to anfever, ay bs the fact of another. 
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r not deemed filed, till a copy of che bill be taken ant. 
ar contemprs purged, ibidem. 
the defendant tenders rhe coſt, and the plaintiff refufesit, 
he is to move to lodge it with the chief remembrancer, 
$6. 


f altering or amending _ after filed, and in what 
caſes admitted, 86, 87. 94 


wer taken off the file, to Zeoich or perjury, 1 
en Dotnth * 95. mw 104. 755. 
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Vnakers, 59. 
15, 90. 
e Gove, 90, MI, 
Ame ſpecial caſes: reaing to anfr by eu- 
men, ibidem, and 95. | 

See Title Feme Covert. 
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are conſidered in courts of juftice, in point of | 


CR as to plaintiffs or defendants, or as to ſtrangers, 
and the difference berween an anſwer and an affidavit 
therein, $36 to 843. 

lingle witneſs 2 2 deſendanb's ef, not ſuffeient 
o ground a decree upon, 390. 8 
the court will direct a trial at law, or as to the credibility 
of the witneſs, 390, 391. 842 

ver to original bill, not to "be referred for a 
after bill of reyivor, 10. 

to have the benefit of the ſtatute of limitations, 
If inſiſted on in his anſwer, though not pleaded, ga. 
ee to a maſter's report, on an anſtuer referred for 


and i impertinence, .t © exceptant io ſhew ſpecially 


matter excepted to, ibidem. 
1 to the report after the ſcandal is expunged, 


- HPP UREA has enſevered a bill, 6 tle it for 
or impertinence, . and 70g to 712. 
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5 kafant, when he comes of age, may amend his ayuy, 


put in a new one, 94. 14 
on time given to after, deſendant may plead, by Peric 
emur, : 
And where time is given to anſwer, the bill ſhall um 
taken pro ob ſſo, though * gh be inſufficien, f 

* — h after ſequeſtration, ibidem 
obliged to aocept an anſwer opened on Ship h Tu 
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| DelGane anſwer read on the trial of an iſſue a] 
Alt in the disjunctive, Adee may anſuer either y 


| D by anſwer to the ſame matter to which hep 
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dant muſt anſwer a particu ar on particula 
5 tho' he has anſwered it generally, 2 
Where a party may conclude, charge, or diſcharge hit 
by his anſwer, 99 to 104. 837, 838. 
Of anſwering, pleading, and demurring, by dedimus, and 
general rules relating thereto, 76, 77. 137. 140; 141. 
And ſome ſpecial caſes relating to anſwers, pleas, and dt 
rers, and eſpecially when ta the fame bill, 139 w 1 
and 1 153 to 158. 
pos after the plea or demurrer is adh 5 
or Apes z and if exceptions are to be taken 
or after: - the conſtruction of the 24th general 
1 thereto, page 150 to 154. T th 
wy 1 Coſts, 2 Fame Cn 
arings, Idiots and Lunatics, Infants, Injundim, | 
' Proceſs of Contempt. H t 


APPEAL. The original of Appeals to the 1 of lords Now 
Great Britain, and the proceedings thereon, as well in 
kingdom as before the — and after their determinati 
and when and how the lords of Ireland loft their ju 
diction in the hearing of Appeals, 158 to 169. dome 

The time for bringing an appeal; who are intitled th 
and in what cafes it lies, 163. and x67 to 169. 


* APPEARANCE, Time for 3 169. 

Attachment, after the time for appearing or anfwering is 

not good, if an Appearance be entered, or the anſyert 

before the attachment is entered, ibidem, 

Who may not appear by attorney, 170, | 

Attorney may be appointed by wriring, or verbally, ide 

Attorney appearing for a defendant, without an authc 
liable to action, ibidem. 

Officers of the court to appear in propria pers 171. 

And idiors alſo, ibidem. 1 
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fant, how to ſue and defend, page à5)7. 
liots, in what caſes they may appear by attorney, ibidem, 
Perſons. non compos to appear by guardian, ibidem. | 


unaties, by their committees, ibid. 


fant cannot defend by prochein amy, ibidem. 
He is to appear only by guardian,” 1724247. 
in ſome ſpecial caſes, 


id is to ſue by his guardian, unleſs 
Infant refuſing to appear, the court will appoint a guardian, 
Iffant executor with one of full age, may ſus dy attorney; 


leaye of the court, 173. RE 
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PEARANCES,- on contempts, on poſſeſſory bills, and in 
all caſes of confer hes how to be, 319. 363. | 

1 appearance cures all errors and defects in the ſubpoena, or 
the ſervice thereof, 7 32. 

pearance to a ſubpoena, which iſſues before the bill is filed, 
when to be, 734. 3 ö 1 heh 

See Bill, Proceſs, Subpent. 


ITRAMENT AND AWARD, The ſubmiſſion to the 
reference, how ir is to. be, and the proceedings thereon 
by the parties, and by the arbitrators or referees, 173 to 
131, ROE” 

If the patties to the ſubmiſſion, and if one perſon can ſub- 
mit for another, or an attorney or ſolicitor for his Client, 
178, 179. | 

Vf the award, and the proceedings to confirm it, 173 


to 181. 


to 189. 440 | 
proceedings of the umpire and on the umpirage, the 
ame as upon awards, 183. 

Dome frocial caldy relating to the commencement, deter- 
mination, and reyocation of the authority of the Arbi- 
trators, or umpire, 183 to 187. 

Vf excepting to the award or umpirage; the time given 


or derermined, t73 to 196. 187 to 197. 

hey are determined if the party die before they are car- 
ried into execution, as are contempts, 195. | 

quiry will not decree an award, unleſs it be of all matters 
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dow they are to be carried into execution and enforced, 186- 
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ral rules of the court, and the practice and proce: 
ings thereon, page 868 to 873. EY 
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ATTACHMENT. See Title Proce/s of | Contempt, per to. 
' Attachment to the purſuivant againſt, a ſheriff, for not 
turning his proceſs after two Fnes eftabliſhed, 468. 
Attachments, in what caſes, and when they ſhall be direq, 
— the purſuivant, and when to the ſheriff, 363 3 
49. | | ION 
| b See Title Cofts, Motions, &c. | 
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ATTACHMENT OF PRIVILEGE. See Attorny, le 


Officers of the Court, and Privilege, * | 


ATTORNEY GENERAL. The proceedings on filing a h 
againſt him, and how he is to anſwer; and the : Xe 
rule relating thereto, 209. mak. Ay-cojf 

All bills for the king are to be in his name, 213. 
Where a- perſon outlawed is ſued, the Attorney enen 
muſt be a party, 226. Ta 


ATTORNEY AND SOLICITOR. Attorney taken from 
proxy at the civil law, 196. . 

How conſidered in a court of equity ; the general rules 
lating thereto, with directions for their conduct, 1g 
198. 725. | 

Their fees, and how they are to recover them, 196, 1 
200. 203. 204. 5 5 

The ſtatute of limitations extends to their bills of « 


1 are to ſue, and how they and other officers oft 
Court are to be proceeded againſt; and how they are 
appear and defend, 199 to 203. 725. 744 
See Title Officers, &c. and Title Privilege of the ( 
, cers of the Court, per tot. pu 
The proceedings on changing an attorney, 198, 199. 
In what caſes to pay cofts, 201. | | 
Some obſervations as to the indulgence of the officers of 
court to attornies and ſolicitors, as to office fees, x 
204. | | 
For the E the death, &c. of an an 
ànmey, fee ſubpœna io ele, &c. 
Attorney or counſel examined as a witneſs, how theas 
aQ, if the interrogatories tend to lead them to diſc 
the ſecrets of their clients, 852. x | 
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RONS PUISNE, In what caſes minifierial, page 118. 
To prefer the king's buſineſs to all others, 6. 911. 
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LL, What, and what to contain, 205, 703. 
The ſeveral ſorts of bills, 205. | 3 
The bill in equity taken from the libel in the canon law, 
and their analogy, 200. ; 
How to be drawn, and the rules and forms to be . obſerved 
therein, 207. 704. % 43 
How to be prepared for filing, 208. . r 
When the Pens may, and when it may not, iſſue before 
the bill is filed, and the rules and proceedings in ſuch 

caſes, Sidew; ahd'7 343 c 6. 

See Title Subprena. Ep Fg 
fill for an injunction to ſtop proceedings at law, and the 
proceedings, 206. DN Bl SC | 

See Title Injunction. TR wy 
n what caſes the plaintiff ſhall give ſecurity to pay coſts, 
idem, and 209. F 5 
What writs are uſually prayed by bills, ibidem. 
low far a bill is notice to purchaſers, &c. and ſome ſpecial 
reſolutions relating thereto, 210 to 213. 
ho may bring bills in this court, and for whom, and how 
the plaintiff is to intitle himſelf to the juriſdiction of the 
court, 212, 215, 8 3 | 
ut on a croſs-bill che plaintiff need not intitle himſelf to 
the juriſdiction of the court, not on a bill to be relieved 
againft a ſuit at law in this court, 297. 
ho are to be parties to the bill, and herein ſome ſpecial 
rules and 9 in caſes of mortgages, truſts, lega- 
cies, grants, &c. 214 to 231. | 3 
he court will give leave to bring on the cauſe againſt ſome 
of the defendants, where others are in foreign parts, and 
cannot be ſerved, 229. 3 
objedling or demurring for want of parties before or at 
the hearing, 215. | : 
Ind of adding parties by amendment, and the proceedings, 

See Amended Bills, and Titles Demurrer, Hearing. 
latters proper by a bill in equity, and in what caſes a bill 
in equity is proper for relief, 230 to 236. 2 
wo bills in this court, or one here and one in Chancery, for 
y ſame matter, the proceedings, 117. 129: 132. 235. 
230. 279. , . | 
See Amended Bills. 
Min equity, and ſuit at law concerning the ſame matter, in 
What caſes they may be, and where they may not, and 
the proceedings to compel the plaintiff to his election, 


118, 236 0 244. 
22 \ Things 


| 10 


- Fr os be + #4 

Things of a diſtinct nature joined in the ſame bill, they 
4 _ - ceedings, page 157. 40. | 
1 | Bills againſt perſons out of the kingdom for injundy 
* againſt ſuits at law, how the proceſs is to be erp 
5 5 See Titles Anſwer, Plea, and Demurrer, Injuntin, 
| alſo Title ſubpena, and Witneſſes Ewidente and } 

where the proceedings on bills for diſcovery 
evidence, and the proceedings thereon are 
forth and treated of. | e 


＋ * . 
5 . 


7 


" BILL OF DISCOVERY ON THE SEVERAL ACT$( 
PARLIAMENT IN IRELAND, AGAINST N 
FURTHER GROWTH OF POPERY. _ What ed 

and intereſts papiſts are or are not qualified to purch 
or hold by virtue of the ſaid acts, 243 to 257. 

The Bill of Diſcovery to be filed for ſuch eſtate or intel 
a papiſt not qualified, and the requiſites; the proc 
ings thereon; the qualifications of the diſcoverer 
who ſhall be deemed a good diſcoverer ; how the dele 
ant is to anſwer ; when the ſuit ſhall be ſaid to be 
termined ;. the proceedings thereon, and as to the pri 
of ſuits ; the requiſites to be performed on a conformi 
and the conſequences of neglecting any of them; 
where a conviction is neceſſary; with ſome . 

reſolutions and determinations on theſe acts, as vel 
this kingdom, as by the houſe of lords of Great Brit 
on 2 256 to 269. | 1 
How theſe bills are to be amended, and the proceedi 
„ therein, 258 to 275. ce | > 
See Amended Bills. Ou 


1 9 | LO 

AMENDED BILL. How the libel was amended at the 1d 

- a law, and the analogy thereto, in the preſent meth ch. 
amending bills in courts of equity, 268. and 


The time for amending bills ; the general rule, and 
rules and oral inſtructions relating to amendang | 
with the ſeveral proceedings thereon ; and when ( 

are, and when not, to be paid thereon, 268 to 2K 

In what caſes the defendant is, or is not, to be ſerved 
proceſs, 271. | | | 

If amendment afſects an injunction, 276. 

Bill amended to continue, or obtain an injunction, 
quiſites, 556. 8 

Two bills reported to be for one and the ſame matter, 
nxral order to amend will relate to the firſt only, 4 

See Anſwers, Pleas, and Demurrers, 135, &. 
Injunttiens to flay Proceedings at Law. _ 


: i g ow | , iq * ö , F 
mPLEMENTAL pr How it r law, and | 
how it is in courts o ity, page 281, a2. 
f * it is to contain; 83 2 it may be brought; che 
uiſites to be performed thereon; and the rule, practice, 
- proceedings thereon, 282'to 286. 8 


by what caſes a new examination may be, or new interroga- x 
a tories, 283 to 287. ö 2 5 
* 088 BILL. How it was at the ciyil law, andthe analogy, 


287. | | 
| aha caſes to be brought, and when firſt introduced, 
288. 294- : 99 5 22 Ne ws? 
ſhe time for filing it; the proceedings thereon ; and in 
ſtopping the plaintiff in the original; cauſe, and hearing 
both cauſes together, and in what cafes; with —— b 
ſpecial determinations in practice thereon, 288 to 300. 
he proceedings in croſs cauſes not to be revived, without 
a bill of revivor in each, 26. | | 
plaintiff in a cro/s bill need not intitle himſelf by his 
bill to the juriſdiction of the court, 297. 
=_ a bill to be relieved againſt a ſuit at law in this court, 
intiff in the original caufe out of the kingdom, on an 
affidavit thereof, the court will order the ſervice of his 
attorney to be good ſervice, 298. 
ow far the order for the plaintiff in the original canſe to 
flop is to extend, and how he is to proceed after he hath 
anlwered, 288. 289. 296 to 300. | 
2 what terms it will be admitted, after an attachment on 
a decree taken fro confeſſo, 485, 486. - 
See Abatement and Revivor, 26. Coſts, Hearing. 


,” 


LOF INTERPLEADER, The fame with the rertius in- 
terveniens in the canon law, 299. | 

what caſes this bill lies; the requiſites on bringing it; 
and the proceedings thereon, 14. 30s to 304. 


SESSORY OR INJUNCTION BILL, What; the ori- 


hen Of"! 
8 to bn of it's inflitution, and from whence taken, 304 to 
ſerve | | 


310, 

what caſes uſed; and where it will not lie; by whom, 
and againſt whom; and in what time it is to be brought, 
and the proceedings, 310 to 31). 8 
he requiſites to be ſworn to on filing this bill, in the affi- 
davit which is to be made; when any of them may be 
Giſpenſed with; and the proceedings on filing the bill, 


J11to 326, and 5 30 to. 5 36. to : , See 
* * mk 53 530. 545 to 547. 902, 903 


the affidavit be not full, or doubtful, the court will give 6 

a day to ſhew cauſe, why the injunction ſhould not iſſue, 

"4 533. But defendant muſt be careful not to appear, 
33. 


A In 


1 V. „ 2 X. 


2 injunctions ſhall iſſue 6 Ville; 
Woke es inn the N rules relating N 


| Grace! ſorts of injunctions; when they ſhall be d -S 
do the party, and when to the ſheriff; how they are to ar 
ſerved, and how ta. be executed, and the proceed 
| thereon, what ſhall, and what ſhall not be dermeif 15 
breach of them, and in what caſes they ſhall be diſſode 8 
or ſet aſide ; with ſeveral ſpecial caſes and determi "a 


tions, relating to the injunctions on theſe bills, page ; 
to 326. 343, and 530 to 548. 903 to 909. | 
The time the defendant has to appear to the 2 
when it is directed to the party, 5 53. 
How the defendant is to appear, and the proceed there 
* the time the plaintiff has for exhibiting x af im 
rogatories; the time the defendant has for anſwer 
them; and the proceedings eis, 319. 320. 363 
367. 
75 — time ha plaintiff hath for excepting to the anſwer, 
the perſonal interrogatories, and the proceedings on on 
exceptlions, 320. 365: 
How defendant is to proceed, if plaintiff, after anſwer ce; 
his proſecution, 320. 364. 
If the plaintiff examines Wüneſſes the A may : 
examine, and the peng. on theſe examinations 
on hearing the cauſe, '321. 364 to 367. 
In what caſes the court will direct an iſſue, 314. 


The right, or title not to be enquired 1 into in theſe ſu b 
the poſſeſſion only, 31. fe 

1 what caſes the Plainyff ſhall, and when he ſhall not | i 
coſts, 318 to 32. by 
An anſwer to 1 interrogatories 3 2 an * 
junction to the ſheriff, on ſpecial circumftances, 324. Thi 
HOY See Bills guia timet, Feats and Myers | w 
 Injundions, Poſt. n 

tl 

BILL OF REVIEW AND REVERSAL, The oſs of t 
viewing cauſes at the civil law ; and how the Bill ff u 
vie do in equity correſponds therewith, 326. L 


In what caſes this bill may, or 'may nor be es 
may bring it; the time for bringing it; the requiſites 
be performed in the obtaining it, and before it will 
granted; and the general. rule relating thereto, 32) eL 
7 > \ 
The proceedings 4 the party, who has got leave to b | 
- - this bill, 328 to 332. 
And how che party who obtained the decree is to pn 
331 td 333. WL 
A pauper ſhall be admitted to being this bill without pa) 
fo e 33% TRE ITS. 


* 


T* DI X. | 
. 


Kew wütter or evidence, if a grou und for this bill; how ir 
is to be introduced, and me ſpecial cafes relating 
thereto, page .330- 332. 825 336. 

n may be dhereon, OT in what caſes, 


330 to 332. 
No Bill of Review after a Bil of Review, 332. 


on what terms it will be admitted after an attachment on a 
decree taken pro confe 5, 485. 486. 
See Title Cofts, Hearings, poſt. 


MLS ORIGINAL AFTER DECREES, In what caſes they 
do or do not lie; for explaining, altering, or ſetting aſide 155 
decrees; and the e e thereon, 337 to 341. 

See Decree, foft 
LOF REVIVOR, See 7 itle Abatement and 5 


L QUIA FIMET, AND HEREIN OF THE BILL TO 
PERPETUATE THE TESTIMONY OF — 
SES. In what caſes the bill quia timet, is proper, and 
may be brought ; and by whom, 341 to 344. 

See Poſſeſſory Bills, and Injundtions, 72. 4 


ML FOR THE EXAMINATION OP WITNESSES IN 
PERPETUAM REI MEMORIAM, How it was in the 
civil and canon laws, 344, 345- 348. 

In what caſes, they are to be brought in cours. of equity, and 
for what ' purpoſes ; by whom, and againſt whom ; | 
this bill is to be framed; the requiſites to ve performed on on 
bringing it; the proceedings thereon, and the general 
rules relating thereto, 345 to 354. 

The ſtatute relating to theſe bills; and the proceedings 
where the defendant does not appear or anſwer; the 
method of examination thereon by the plaintiff; how 
the oppoſite party is to proceed thereon ; in what caſes 
the depoſitions are, or are not to be publiſhed ; and the 
uſes to be made of them, ibidem. No demurrer lies to 
this bill, 116, 117. 

Of the Examination of Witneſſes de bene Je, 623 to 
629. See Title Interrogateries, &c. 


aLLS OF PEACE, What, in what caſes proper; and in 
what caſes perpetual injunctions ſhall be granted on theſe - 

bills, 354 to 357. 690. 
See [njundtians, Leading Order, poft. 


BILL FOR DISCOVERY OF EVIDENCE, IN AID OF 
SUITS AT LAW, See Title Croſs Bill, 289. and Title 
Wineſes, &c. 88 3 to 896. 


BILL 


934 e 


92 5 ILL TAKEN PRO CONFESSO. See 
p Mrs e 65 Ti Hy 


COM 
] 


- nn AND: DEEDS, Bills exhibited for relief. on te, 
of bonds' and deeds ; ſome oy caſes relating 
59, 60. 107 to 110. 


= BRIEFS, InflruQions for drawing them and 
| ; hoaringy I in all RW 501 to 509. * TRY 


| 5 rs TE | 

| CAUSES, Of ſetting them down to be bares 4710 475, Ca 

bee Title itle Hearing. On 

| 

CERTIFICATES, To be entered the day before any n Tt 

be made thereon, 645. h 

N. 0 18 8 to he taken to a bare certificate, $00, 2 

CHANCELLOR, May fue, or be ſued in equity, 21. in 

CHARITY. A Charity i is not within the ſtatute of in Ar 

AN tions, 6 38. At 

{ 

' COMMISSIONS AND COMMISSIONERS T0 Tae if l. 

SWERS AND TO EXAMINE WITNESSES. * T] 

Tithe Anſwers, &c. 63 to 93. 577 to Gat, and Till | H 

ee, per fot, 

He 

| COMMISSIONS TO TAKE ANSWERS IN ENGLA | 

| How to proceed to compel the return of them, 83, b. * 

COMMISSIONS EX PARTE, In what caſes granted, tot TI 
on anſwer, or to examine witneſſes, 73, 74. 577. 

a 584. 813. 0 

On a commiſſion ex parte, no notice is neceſſary, 82. Ti 

1 

COMMISSIONS OF PARTITION, See Title Partition, 

tot, T 

Pe 


y COMMISSIONS-OF PERAMBULATION, See Til Þ 


tion. 


COMM 


— 


COMMISSIONS QF REBELBION, See Proceſs of Contempe, | 


fer tot. 


INSENTS, If ſigned only by the parties, affidavit to be 
' made of the perfection of, them, or the court will not 
receive them, page 64. | | 


CONTEMPT'S AND MISDEMEANOVURS, Contempt how 
defined, &c. and in what it conſiſts, 358, 359. 
Contempt againſt the authority, &c. of the court, two farts, 
and what, 359, 360. 3 | 22 
2 againſt an order, the order in general to be ſerved, 
ibi . ; | * hy R 

Caſes excepted, ibidem. | 

On motions on contempts, notice not neceſſary, but the order 
for the attachment generally conditional, 361. 

The proceedings, where ſcandalous, or contemptuous 

words, are ſpoken againſt the court, 361, 362. 

Party juſtifying to appear and pay the coſt of the attach- 
mas, and to anſwer the interrogataries in cuſtody, 

em. ; , "36 ha 

Interrogatories on contempts, to extend no farther than the 
affidavit or order, 363. 

Appearance how to be, ibidem. | 8 

. e in what caſes directed to the puyrſuivant, - 
ibidem, » ; 

Interrogatories to be exhibited in four days after appear- 
ance, 364. | 

The party in contempt, in what caſe diſcharged, ibidem. 

How puniſhed if he departs without leave of the court, be- 
fore he be examined, 363. | | 

How to proceed to prove the contempt, if a party proſecuted 
denies it, 364. | | 

How the party proſecuted is to proceed, when he hath an- 
ſwered the interrogatories, and no exceptions filed, 


d, tot 5• 

5. 6 1 for excepting, ibidem, 

Commiſſions to examine perſons in contempt in what caſes 
granted, 366. 

The court ſuffers perſons to be examined an interrogatories, 
to purge themſelves of a contempt, but neyer to bring 
themſelves into a contempt, ibidem. 

* 7 to be ſet down to be heard on the examinations, 


m. , 
Peer of the realm, if he abuſes a perſon, in the ſervice of 
the proceſs of the court, 367. | 
Plaintiff under the diſpleaſure of the court, and ordered into 
cuſtody, cauſe not to be heard until he ſurrenders and is 
diſcharged by the court, i dem. 
| Defendant 


* 


. „ 1 V D K K 
= | Doſendant ordered imo cuſtody muſt r hen Kita 


Th 
fore he ſhall move to be dilcharged, or ſhew cauſe a; A 
the order, page 368. c 


The coſt of the contempt to be paid be the. cc 
ſhall in any caſe be heard, ibi 

Which is agreeable to the practice of the civil law, ibis 

If a perſon in contempt for not obeying an order may mojen 


diſcharge it, 369. 
See Poſe Py Bills and Injundtions. 


| COPIES, Of producing them as — ASI on n hearing 
* ' and "ae, ial caſes relating to the copies of the — 
| | and nn of courts, 823 to 826. 


ol 


c CORPORATION, How a corporation is to anſwer, 88. L 
Of 
COSTS. Phe eg of cofls diſcretionary in * 

equity, 3 | 
The ſeveral ſorts of cofts, 369, 370. g or 
The proceedings on taxing, demanding, ON recoverin ; 
cofts in all e 8, 371 to 374. ; 

No exceptions to the officer's report on cots, and 2 a 

party aggrieved is to be relieved, 373. 
Who ſhall, and who ſhall not, pay ces; and in what ci of 


coſts ſhall and ſhall not be paid; with the ſeveral gener 

' . Tulesof the court relating thereto, 374 to 387, and a 
142 to 149. 648, 649. | 
See Titles Abatement and Reuiver, Anſwer, Pla, 
Demurrer, Attorney, &c. Bills, Contempts, &c. I! 

crees and Diſmiſſes, Diſclaimer, Exceptions, Hearn 
Infants, Injunctions, Mations and Notices, Orders, Pa 

per, Pleadings, Privilege, &c. Proceſs, Referent 

: Replicatian, &c. and other proper titles. 


COUNSEL, Examined as a witneſs, how to act if the inter 
rogatories tend to make him diſcover the end 
client, 88 2. 

Of counterfeiting the hands of * Mo. 
See Pleadings. 


CROSS BILL. See Title Bill. 
D: 


DECREE AND DISMISS, 3 the 3 was at the c 
x Ae and how it is in equity, 386. 


INDEX. 


and in what caſes pronounced and obtained; and 


coſts on diſmiſſes, page 379, 380. 386 to 396, and 414. 
See Title Replication. 


* "a diſmiſſed where v0 relief i is prayed, and why, | 


' thereon, 396 to 401. 
The conditional and Banne decree analogous to what in 
the civil and canon laws, 398. 400. 


and the proceedings, 400. 

The method of drawing up decrees and diſmiſſes ; the pro- 
' ceedings in ſerving” bod paſſing them, and excepting 
thereto : and ſeveral general rules of the court thereon, 

010 408. 

of calling decrees, in what caſes neceſſary, and the eſſe 
thereof, 404 to 408. bo A * 

Coſts on decrees, 

t See Title Ge. 

Of the force and effect of decrees ; who are bound theret 
and who not ; and who are to have the benefit thereof ; 


409 10415. 419. to 423. 
See Title Infant. 
Of the performance of the decree, ib . to inforce 


it, and to the execution thereof, as well where it regards 


to 790. 

See Title Injun&ions and Sequeſtration, 

How and in what cales decrees may be altered and ex- 
plained, 404, 405. 

And for what cauſes decrees may be ſet aſide, and by whom 
and the proceedings thereon, 421 to 424. 


e inter vie ru and Rever 


OF REVIVING DECREES IN CASES OF ABATEMENT. 
See Title Abatement and Revivor. 5 


DECREES TO FORECLOSE MORTGAGES. Fhe pro- 
ceedings thereon, and for the ſale of the lands; the time 
given to redeem, and the confirmation of the ſale, and 
ſome ſpecial caſes relating thereto, 425 to 429. | 

The proceedings in caſe the purchaſer ſhall refuſe to com- 

2 plete the purchaſe, 426, 427. 

he c How to get back the elt if che title be doubiſul, 


427. 
Ho 


The ſeveral forts of drag and fel in courts of equiry; | 


— EY decrees and dimes ph the ſeveral Song 15 


Defendant may fhew cauſe wink the copdirional decre T 


and herein of feme coverts, infants, parties and privies, Ke. 


the perſon, the real or the perſonal eſtate; and general 
rules of the court relating thereto, 414 to 421. and 778 


See Title Bills , _z after hunt and Bills of Ke: | 


of 
ar 
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How the account is to be ſtated, page 4 . he? 
| w it is to be computed 1 


The time given to redeem, and 
do the months, 427, 428. 
See Sale ef Lands, &c. poſt. 


DEDIMUS, To take an anfwer, 72 to 84. 
+4 See Title Anſwer, &c. 


DEEDS. Some ſpecial caſes on bills for relief, on' the loſs of 
bonds or deeds, 59, 60. 65. 107 to 110. 
See Tale Demurrer. | 
Some ſpecial caſes as to the evidence of deeds, and the i- 
rolment of them, 844 to 848. * 
See Title Evidence. 


* 


DEMURRER. What it was in the civil and canon laws, and 
what it is in courts of equity, 103 to 106., 

Not. to be received if the defendant be in contempt to a 
commiſſion of rebellion without a ſpecial order, and the 
general rule relating thereto, 76, 77. 137. 

Not to be returned alone when time for anſwering only i 


42 77. | | 

The different ſorts of demurrers ; the difference between it 
and a plea, 105, 106. By i 

Notice to be given of filing demurrers and pleas, 143. 

For what cauſes a demurrer will lie, in what caſes, and 
where it will not lie; and by whom it may be brought, 
with ſome late determinations thereon, 23. 25. 105 to 
117. 144. 

A ſecond demurrer may be for ſecond cauſe, 143. 

Of anſwering, pleading, and demurring by dedimus, and the 
practice and general rules relating thereto, 76, 77. 140, 141. 

And ſome ſpecial caſes and determinations relating to a 
ſavers, pleas, and demurrers ; and eſpecially when to the 
ſame bill, 139 to 1 50, _— to 158. 5 

| See Title Abatement and Rewivor, 23. 25, Anſwers, 

Kc. per Tot. Bill 240. Coſts,” Plea, 


DEPOSTTIONS, What, Inſtructions for the taking of them 
| by commiſſioners on a commiſſion, and by the examine 
tors of the court ; how they are to be made up and . 
turned, or filed, and where; in what caſes they ſhall be 
ſuppreſſed for being improperly taken, or on leading 1t- 
terrogatories; and in what caſes they may be amended; 
with the general rules of the court, and ſome ſpecid 

gaſes relating thereto, 576, 579. 590 to 612. and 823. 


OF 


* X 
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NDF ＋. 


0 THE PUBLICATION OF THE DEPOSITIONS. How 
it was at the civil law, and how it is in courts of equity, 
with the general rules relating thereto, page 611 to 
615: | 0 * 

In caſes new or additional int tories may be ex. 
hibited to witneſſes, and in what cafes they may be re- 
examined or examined after publication, and the | 
ceedings thereon, as well on the part' of the Plaintiff as 


da 


of the defendant, and the general rule relating thereto, 


» 576, 577. 615 to 623. 


08 THE EVIDENCE OF DEPOSITIONS IN COURTS OF 
in EQUITY, How conſidered as well on the part of the 
intiff as of the defendant ; in what caſes depoſitions 

in a former, or other cauſe, or croſs cauſe, ſhall be re 
and when not; and the general rules and ſeveral ſpecial 
caſes relating thereto ; as alſo, as to the reading of depo- 
oa a x 5 

- Gtions on trials at law, 822 to 825. 

See Title Interrogatories, &c. per Tot, and Witneſſes, 
&c. per Tot. and alſo Dominicles. Ds ke 


I1SCOUNT. In what caſes, 46 to 50. 


DISCLAIMER, What, and the proceedings thereon ; where 
it is to the whole, and where but to part of the bill, 428 
to 430. . | | 


and - . 
ugh, WDISCOVERY OF "EVIDENCE. See Title Witneſſes, &c. 
05 to 884 to 886. 2 | | 


243 to 269. 258 ro 275. 
ISMISSES, See Title Decreer, dc. and Title Replication, 
C. ; | 


to be taken by the commiſſioners ; how they are to return 


them, and how they are to be diſpoſed of by the court 


822, 823. 


them 
* when returned, 592. 595. 597. 600. 
* Depofitions may be —_— =re the deminicles, 605, 606. 


DUCES TECUM. In what caſes ; the proceeding thereon ; 
and how the defendant is to act, if he is adviſed he 
ought not to produce the deeds, 430 to 434. 


DUPLICATE 


ISCOVERY ON THE POPERY ACTS. See Title Bill, | 


DOMINICLES OF DEPOSITIONS, What; bow they are 


93S 


2 
#7 * 7 

- 

* * 


rr 
DUPLICATE: or COMMISSION TO EXAMINE wr 
- NESSES. In what cafes the defendant ſhall dee 
"I page 579, 391. 


EJECTMENT. | After "ME rials and wade in eau 


courts of equity will grant a perpetual injundlion 356 
to 358. 


In what caſes, and on what conditions, an injunction ſhall 
Nor granted to ſtop proceedings on ejectment for non. fam 
" of rent. 

IF a bill - 4p diſcover tenants, in order to ſerve a ec 

f ment, 8 . 

See Title Injunctions to flop Proceedings at Law. 


ELECTION TO PROCEED AT LAW, OR IN EQUITY, 


'The proceedings thereon, where two bills are for the 
ſame matter, 118. 43805 244. 


EQUITY. A ſhort account theteof. See the Intro 
what it will take cognizance, 230 to 243. 


* ESTREPMENT. See Title Write. 


' EVIDENCE. See luer ram, &e. and Title Wieſe, & 


per Tot. 


1 EXAMINATION OF WITNESSES, AND EXAMINER! 


OF THE COURT. See Title Interrogatere &c. and 
Title V ** &c. per Tot. 


EXAMINATION VIVA VOCE. See Title Exhibits. 


EXAMINATION DE BENE ESSE. See Title Inte 
ries, &c. 623 to 629. 
The proceeding on examining witneſſes de hene + on bi 
taken pro confeſſo. 
See 'Title Hearing, 490. 


EXAMINATION IN PERPETUAM REI MEM ORA 


See Title Bills to perpetuate, 341. ro Ws and fee 110 
117. ö 


EXCEPTIONS TO ANSWERS, What; 3 and where, and 
what caſes they lie, 434, 435- Rum 


* 


a 0 5 
IN DE T. 


% 


page 434, 435- 
the general rule relating thereto, and preparing for the 
reference, 434. 436. 704. . 

The time for filing the exceptions, and the general rule re- 
lating thereto, 437, 438. | . 246-5 
And how in caſes of a plea or demurrer, and ſome points of 
ice relative to exceptions in ſuch caſes, 438. 443. 

Colts on allowing the exceptions, or anſwering over, What, 

438, 439. E 2 
Defendant neglecting to attend, on a baron's firſt ſuramons, 


eds to be given on filing the exceptions, ibidem. 
The time for referring and taking out the order of reference 
on a firſt and further anſwer, 438 to 441. | | 
dad in what time they _ be over-ruled for want of pro- 
ſecution, and the general rule relating thereto, 444. 
TY. How the defendant is to proceed if he apprehend the ex- 
* the ceptions are for delay, and to diſſolve the injunction, if it 
be an injunction cauſe, 440 to 443. vr he 
The like on a re-reference, 441. ws - 
= lujunction not to be diſſolved on a baron's report of a full 
anſwer, until confirmed, 442. 
But an injunction may be raiſed, on his report of a ſhort 
anſwer, before confirmed, ibidem. #1 
Exceptions to an anſwer before a report, a cauſe for conti- 
nuing, not obtaining an injunction, 551, 552. | 
„ be plaintiff may apply for an injunction on the merits, 
after the anſwer is reported inſufficient, 554. 
And ſeveral ſpecial caſes relating to the proceedings with 


regard to injunctions on exceptions to anſwers, 566 to 


See Title Injunctions, 547 to 570. . 
Of anſwering the argument, or charging part of the bill, 
and the interrogating part, and of excepting to anſwers 
in ſuch caſes, 442. | 
Plea to ſtand for an anſwer without leave to except, 'plain- 
How the defendant is to eed, if the plaintiff neglects 
to proſecute the . | 4 Te 
The proceedings on the reference, where the defendant does 
not attend, 444. d 
oy AS parte * the plaintiff, ibidem. 
| e proceedings where both parties attend the baron, 445. 
a The proceedings on a Ae e ibidem. 725 
The baron's report, where both parties attend, and the 
proceedings thereon, 446. wh 
10 ee e 


tiff may — to the reſt of the anſwer, 44 | 


The method of forming and drawing the extedtione, 2% 


* 


| — 1 K 
EE 
How the deſendant is to proceed if the plai 

attend on his ſummons, page 47. 
And the report ex parte for the defendant, 448. 


* Py * 
i does 
" g 


| 0 
The coſts to be paid on a full or ſhort anſwer, and hoy ; h 
covered, ihidem. © 5 #:..4 Ft 
On a third ſhort anſwer, defendant to be committed uni - 
he anſwers perſonal interrogatories, which is apreeat re 
to the practice of the civil law, 449. Put 
The proceedings, if the anſwer to the perſonal inter: h 
torts be ſhort,. 449, 450-. ' . © * 
But no new exceptions admitted, 449t. Cou 
The time defen has to anſwer over, after repon, « th 
. proceſs, ibidem. | 3 N y 
On a third ſhort anſwer, the whole bill may be turned int Wh 
interrogatories, 450. | = 
Defendant, if to put in a further anſwer, plaintiff need u an 
ſerve him ih proceſs ; and the time defendant hath i Faro 
anſwer over, 450. 8. 1 | 1 
Fæceptions referred for prolixity, defendant cannot afterwar lou 
refer them for irregularity, 451. | ih 
If plaintiff can except to an anſwer for inſufficiency, aſe 
he hath moved for an injunction on equity confelle 
Plaintiff cannot add to his exceptions if ſhorr, and what cen 
_ + medyhe has, 451, 452. e lt 
A caution to be obſerved by the plaintiff's attorney in vl tit 
ferring, on a further ſhort anſwer, in caſe the coſt of Rut 
exceptions, &c. be not paid, 42. an 
How to proceed where the time for procuring a report of Wor 
* anſwer is expired, before the attendances are obe 
ibidem. . | m. ( 
No exreptions lie to an infant's anſwer, and why, 453- 
Some ſpecial caſes, as to the ſufficiency and inſufficiency t 
anſwers, 96 to 99. 1 KCO! 
See Title Anſwer, Cofts, Infunction, &c. 87 
EXCEPTIONS TO THE BARON's REPORT, Ny 
unleſs the report be ex parte, and how otherwiſe, the p on 
aggrieved in ſuch caſe may be relieved, 453, 454 "Ie 
The ſeveral .rules and proceedings as to the exceptions 4 
theſe reports; as io drawing and preparing them; af i 
of reference, and ſetting them down to be argued; i * 
coſt to be depofired thereon, and how afterwatds i * 
diſpoſed of, 453 to 456. + .* Wo 
Firſt anſwer, if reported inſufficient, hows the excep! 7 
exceed the charges in the bill, yet defendant muſt ane 


8e exceptions, if he does not except to the report, 4) 
450. 4 | : | 
/oq 


, 


* 


INDEX. 


foint and ſeveral atiſwer reported inſufficient, Gough two 
of the defendants yaw exceptions, the third may have 
his argued, page 456. 5 

I the baron reports the anſwer inſufficient in one ſingle 
exception, defendant muſt either anſwer, or except to the 


rt 


he has anſwered over, has got leave to except to the ba- 
ron's report, 457. 4 a 
Curt if of opinion that defendant ought to anſwer to 
the firſt,» ſecond, or third exception, defendant muſt an- 
ſwer, 458. . 
Where defendant infifts he ought not, or is not, bound to 
anſwer the exceptions, how the baron will report, ibidem, 
Baron's report not to be ſet aſide, but the exceptions: to the 
anſwer to be referred, 459. 7 
(ooh divided, the exceptions are over- ruled of eourſe, 


See Title Cofts, Injundions, and Title References and 
Reports. ery bs 


CHEQUER, The firft inſtitution of it, 212. 
les juriſdiction enlarged, and how the plaintiff is to ins 


in 8 title himſelf to it, 213. | | 

| of Mut * need not intitle himſelf to it in a eroſs bill, 
| and why, 297. Fol, 8 

n ol vor in a bill to b. relieved againſt a ſuit at law, ibidem. 

re oret 


2 to be preferred to all others in this 
rt, 6. 911, 7 


871. 


OR AND. ADMINISTRATOR. - Some ſpecial 
caſes and determinations, relating to theit anſwering bills 
for diſcovery of aſſets, 8, 9, 10. and 98. 


tions WY Outlawry no good-plea to a bill brought by an executor or 
i ; off adminiſtrator, and why, 12t. - | 
ied; f In what caſes they are to be parties to bills, 219 to 222. 


If an executor or adminiſtrator ſhall pay coſts in equity, 


374. | ( * 25 
I he pays a debt due by bond, before he pays a debt due by 
ree, it is a miſpayment, 419. 2 
See Title Abatement and Reviwvor, Cofts, Limitagions, 


vor. UU. ite EXHIBITS, 


, thidem, | | | | 
But this rule has been diſpenſed with, and defendant after 


KCOMMUNICATED PERSONS, Not to be witneſſes, 


18 


943 


K. 


1 V D E K. 


EXHIBITS, What, "Shar is to be obſerved i in exhibitic 
' writings ; how, and whom wa affect; what may 
7 proved as an exhibit, and in what caſes, and ra 
and the proceedings thereon, in all caſes, and in ſhewit 
and producing them at the hearing, page 460 to 4 
844. 
e them where an infant is party; 5 18. 
or interlined after a co on | 
court wilt grant a new commiſſion, 604. 
On a re-hearing, exhibits may be proved, as on 8 origi | 
hearing, 806, 
See before Title Anſwers. 


F. | 
FEME COVERT, In what caſes her marriage wel or f. 


not aba te tho ſuit, 10 to 1 
How they are to ſue, anſwer, and defend in equity, 91, c 
95. 170. 465, 466. «+ 
The anſwer of a = covert, e qual to a fine, 
„ qo is not to e her huſband, 95, 6 

a 
eG a fors 2 ſubmits to arbitration, and before award m 

ries, it is a revocation of the lubmilion, and the oblig 

tion is forfeited, 186. 


A bill cannot be brought i in behalf of a feme covert witht 4 
her conſent, though it may in behalf of an infant, 214.0 " Þ 
If a bill be againſt a feme covert and her + huſband, w 0 
claims in her right after his death, ſhe ſhall be at libeſ i Ide 
to make a new defence, 411. 496, 497. a 10 
Feme covert, what, 465. 25 


If a feme infant ſeized in fee, on marriage Kay deration of 
com _—_ ſettlement, covenants to convey the inheritar 
to her huſband, equity will execute the deen 
524. 

How leaſes for lives are to be renewed, where * 0 

have the inheritance, 525. 
After the huſband's deceaſe a fene is not bound by the 

ceedings in his life, in a ſuip for a demand in her rig! 


4096. 
But it would Raub been otherwiſe if the demand had | 


made againſt her as executor,” 497. wy 
In what cafes ſhe may examine Lin again, afer N \ 
death of her huſband, 617, 618, _ d 
Their rights ſaved. in the ſtatute of limitations, 634. 2 Plaj 


An order on agreement, or conſent of parties, not | 
on a fee covert, 66 1. 


Fix 


INDEX. ER 


«ES ON SHERIFF'S, Fines icapaſed not to N 8 * 
12 on cauſe hewn and cofts, page 468. *. 

hachment to the purſuivant . a ſheriff, aſcer two 
fines are impoſed in all cafes, 468. — 
Fines impoſed on ſheriffs for not returning writs, uot to be 35. 


reduced, but on good cauſe- ſhewn, by * iidem. 


wr ENTRY AND FORCBILE DETAINER, w har | h 
ely are, $30, 331. . 
Te 5 s in theſe caſes, in courts, of equiry here, | 
reſtored and quieted. 
See Titles "ny e Bills and Injundtions. 


ORFEITED ESTATES, Who ma | make putchaſes or take 
— of any of the lands, forfeited in 1688, and the 

ty of making, or taking either, contrary 1 the ſe- 
ary rutes A err thereto, 248'to e . 


"=. of 
ARDIAN, Outlawry no good plea to a bill brought by a 
guardian, 121. 5 
Guardians are mee exempt from coſts out of the eſtate, 


TY in their hands, 3 
If he anfwers a bill bor a minor, it muſt be on his own 
oath, 509. 


libel The infant may by his prochein e „call bis png to an 
| Len during his minority, 
e aps of the infant, not the infant, is to be ſerved 
on of with ſubpena to hear judgment, $5 
\eritar 
reem 


H. 


IABEAS CORPUS, To bring up a defendant in cuſtody, on 
taking a bill againſt mum pro confeſſo, 496. 


er für, The method of hearing cauſes at the civil law, 
and how in courts of equity, and the r thereon, 
469, 470, 473. * to 902. 
at The ſeveral farts of hearings in equity, 470. 
A cauſe may be brought to a hearing againſt ſome of the 
defendants, where others are in forelgn parts, 239. 
Plaintiff brings on the cauſe to a hearigg, and does not ap- 
pear, the cauſe is to be ſtruck out of the paper, and not 
do be brought on again until the coſts be paid, 393. 
The method of ſetting down cauſes to be heard, 474. 
luſtructions for briefing cauſes and preparing for hearings, 
in all caſes, * to 508. 
R 2 ; On 


— 


1 V D E T. 
On want of parties, the court may either difniſs. the 


* LE © 


without prejudice, or give the Plaintiff] leave to * 


nean 21 7 to 1 1 > Wong bs | F 
How theplaintiff is to brin his cauſe again h 
How the plainif ixro ring his canſe on apuin in Ye uh 5 

So 5n d ple of ontawry, e 1 
| Andithecoſts to be paid in either caſe, 48 | 2 

Cauſe ftruck out of the paper, and ſet down. again, T © 
afrer all- cauſes then ſet do OWn, 499. in 
he preference given to peers in bearing, har cal 6 

J. 

*Hearings where the defendant does not appear, md n 4 
nounęing conditional, decrees „ the n W 
Rl of Fi eee, 40 

See Title Coy Wann, . 396 10 bon. 5 

And 

_ HEARING UPON BILL AND ANSWER, PLEADING © 
AND PROOFS, The proceedings thereon, 471 to 47 Det 
and 476. c0 
Witneſſes examined, and no more proved than cc Dec 
by the anſwer, plaintiff to pay the coſt after ane; it 

he obtains adecree, 477- | On! 

f CC 

HEARING UPON BILL,. ANSWER, AND. PL EAD 


WITHOUT PROOFS. . The proceedings thereon, an 
the general rules relating thereto, 474 to 478. 
Cauſe may be heard as to ſome of the defendants. on the 

8 and againſt others on pleadings and p 


476. 
Bur if the plaintiff replies, and without , or 
brings the cauſe to hearing, the anſwer ſhall be u 
wholly true, as if no Ware Dio. 


HEARING UPON. BILL AND ANSWER ONLY. 
proceedings thereon, and the general rule relating th 
474. and 477 to 481. 
Replication may be withdrawn, and cauſe heard on bill an 
© anſwer, 477. | 
On hearings on bill and 9 the anſwer be takes 
true in all points, 478. 
Or if the laintif replies, and without rejoinder or rule 
brings the cauſe to a hearing, 810. 
But if no decree can be given on ſuch hearing, bill 2 
| diſmiſſed with cofts, or plaintiff to reply, paying k 
millings coſts, ibidem. 
No deed to be read on fuch hearing, iſſue not being jo 


478. 
| | HE ARIN 


EOS. 


7 


I 
F 


I I, 
ane UPON BILL 10 ee lee 


How libel was tak 7 as confeſſed at the civil law, and | 1 
how it is in courts of equity, pa age 480 to 125 | | 
When, and in what cafes, ae cue e ſhall lbs foro be N 


heard to have the bill as conf and the 
ings thereon, 480 to er 3 497. 770 

And the phe = We ach, hes X20 
gagees, and perſons abſcondi Fi > oh 1 purſuant 


to the ſeveral ſtatutes for that pufpoſe; alſo, on 8 
ing / witneſſes, publiſhin ed, uſing Aer depoſitio 

and the time dn. the defendant 0 make his fence 
486 to 492. 495. 


A third perſon not to be injured b the i 
In what caſes, and on what cond er IS decree, 1 
deſendants ſhall be let into cheir def ence, 49 3. 494. IN 
776. 
And on what conditions to bring a bill © of review, « or a 
crols bill, 485, 486. 
Defendant in cuſtody to be brought into court by — 
corpus, before the A be taken pro confeſſo, 4956. 
Decree on a ae er if irvegalar, it muſt be re-heard, | 
it cannot be referred, ibidem. int 'A 
On a bill taken pro confeſſo, if it prays an injunction, the 


court will grant a perpetual one, 8 
an account be directed on a decree — thi end- 
ant's attorney is to be ſerved with h fummonls and the 
. appeared on the 
» 490, 497 
Title Conditional Decree, and Title „ 
og Proceſs of Contempt, 774 to 778. 


ILARING UPON INTERLOCUTORY DRCEEES, AND 
ON EQUITY RESERVED, WHERE AN ISSUE IS 
DIRECTED TO BE TRIED AT LAW, 497. | 

See Title Leading Order. 


FEARING AD ReQUISrrioNEM oedilgiared, 8 9 
what caſes, the proceedings thereon, and the general rule 
relating thereto, 392. 497 to 501, and fi 

See Conditional 3 396, &&. itle Decree and 
br rule b er per Tot, | 


CaSIS®S , DIY . . 


ee on an abatement, 21. 
ln what caſes he may be ſued for the debt of his anceſtor, 
without making the executors or adminiftrators a-party, 


221, 223, 
The 


1X 85 E FX. 
The heir of the  devifor ; is to be a party a bill} 
CITE againſt the deviſee, on the ſtat. 4 Ann, A 5, to aſa? 
real aſſets in his bands, and to ES] him to the & 
page 222, 223. 
Heir at law ſhall not pay coſt, if there be Probable * 
"> contend for the eſtate, unleſs he examines witneſſy 
his own, 377. 

If a decree binds a real eſtate in the hands of the heir, 

the death of the anceſtor, and if the ſequeſtfation 
420. 786. 

Heir, when bound by the ſtatute of limitations, 639. 
Not to give ſecurity, though he ſtandg by Proceſs 10 2 
miſſion of Rebellion. 761. 

Savings for and exemptions as to heirs at law i in the fl 

25 Ges. 2. c. 11. as to the proof of wills, 863, B64,” 
Of diſcovery of evidence for and againſt heirs, and in y 

cales, ps to 891. | 


IDIOTS AND LUNATICS. How they are to fue, an 
to defend in equity, 171. 


How leaſes for lives are to be Wend where 10 inherita 
is in them, 525. 


a + ow rights, how ſaved by the ſtatute of limitations f 
Excluded rom being wirneſſes, $72. 


JEW. . How his anſwer or affidavit i is to be 42 and] 
he is to be ſworn, go. 


Tha , may be wirneſſes, if ſworn on the old te 
71. 


IMPERTINENCE IN PLEADING, See Title Pleadings, 
| to 713. 


INFANTS, Wha. how far bound in equity ; how far, 
in what cales th 7 may ſue or be ſued, or charged 
proceeded againſt; how they are to appear, a _— 
they are to defend "themſelves, and to proceed to be 
lieved, when they arrive at age, againſt their own a 
the act of others during their minority, 12. 18. 43 
88. 94. 100.-171, 172. 192. 213, 214. 378. 410, 4 
421 to 424. and 508 to 521. : ' 

Infant refuſing to appear, how the plaintiff i is to 
obtain an appearance, 172. 
| No exceptions 58 taken to his anſwer, and why, 453 


N N * . * 9 
* g * 


hat caſes they may or may not act; and in what caſes 
| their acts ſhall be good, void, X voidable ; and when 
they ſhall be bound by the acts of others, and why aday 
is given them to ſhew cauſe, after they come of age, 


e& 
e ( 


auſe 

| 520 to 530. 661. 8637. | * 5 | 
fe Er rights, how ſaved by the ſtatute of limitations, 634. 
uy. 2 may be witneſſes, 8727. . 
L See Abatement and Reviver, 12. 18. Arbitrament, Ap- 
pearance, Bills, Cofts, Decrees and Diſmiſſes, Feme 
9 Coverts, Limitation, Order. N 
1 IDELS, Not allowed as witneſſes, 871. 12 
i ; Ae vie 


n vi UNCTION, What, and in what caſes granted, 529. 


0: 7 
e, to reſtore and quiet the poſſeſſion of lands in caſes 
of forcible entry and detainer, and injunctions to ſtay 
waſte, Cc. A in what caſes they ſhall ſeverally be 
ni cronced ; the proceedings in obtaining them ; and after 
| they have been obtained ; with the ſeveral general rules 
of the court relating thereto, and ſeveral ſpecial points 
and matters of practice relating thereto, and to the ſer- 


8 4 thereof, 311 to 326. 343. and 5 30 to 548. and 


| And ſee before Title Poſſeſſory Bill, and Title Con- 
tempts and Miſdemeanour, per Tot. and ſee the Appen- 
dix, 902 to 909. | N 


JUNCTION TO STOP PROCEEDINGS AT LAW. 
When, and in what caſes, and on what conditions t- 
ed; the proceedings in obtaining it, and after it has 
been obtained, and alſo in continuing or raiſing an in- 

ings junction; and when and in what caſes it ſhall be diſſolv- 

ed, and the proceedings thereon ; and the proceedings'in 
oppoling the diſſolving thereof; alſo the proceedings af- 
for ter the injunction is diſſolved: In what time to be taken 

; * out; the method of We and delivering injunctions, 
daa for puniſhing the breach of them; alſo the proceed- 

5 be ings with regard to injunctions in c»/es of inſufficient 

anſwers, pleas, and demurrers, with the general rules 

4 wing thereto, 75, 76. 359. 547. to 570. 581, and 

16, 8 049 CO es ts 

See the Appendix, 902. 909. 3 ir, 

ln what caſes the facts or Ten ide in the bill are to be ve- 
rified by affidavit, before the court will grant an injunc- 

WP be with the ſeveral ſtatutes relating thereto, and with 
, lome ſpecial determinations thereon, 563, 564. and 568 

to 570, | 


After. 


g : 


FNDE K 


. After nj jon, if the plaintiff would amend his 
E- : _ = ſhould obtain an order for that e with py 
-  , dice to the injunction, page 5356. 


> 


t if the bill be amended, to continue or 8 1 h 

Kar of on equity confeſſed, the facts muſt be re a 

2 __ , affidavit, wigem. t 

IT ̃ be court will grant an injunction againſt a: member c 

parliament, to ſtop bis . * law, 557. Tr 

en 8 may be ſet aſi | Th 

In caſes the court 2 giye —— defendant | n 

to ee his + bt at law, nawichſtandiog the i injua The 

tion, ibi n 

3 In caſe of "SPIN a motion to be made to oblige f 

4 party to revive, or the injunction to be diſſolved, 7 c 

injunction | to ſtop proceedings at law prevents the t 

' tute of limitations from being ann ibidem, | t 

-_ | A 

bs” A perpetual injugRion to quiet a man in poſſeſſion f 0 

A | | eftate, or to Pom. murphy of ſuits, 56s. 8 

3 1 See Bills © | In 1 

| - | *r injune! ion on a bill taken fro confeſſe, il pray a 

* 1005 | 5 

1 3 > won As 
23 | 

| | injunction; when prayed by the bill, to be me n 

for by counſel, and the court will ſettle the i inju " WW 

ihidess. Th 

Pefendant muſt ben his anſwer, or injunction! may de cr P 

tinued, 568. f 

525 52 8 ed meerly on exceptions to the e A \ 

dant's . t 

bal led fr an injunRtion to flop of mt Mit 
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ROSA TOREES, EXAMINATION. OF WrrNESs. 


SES, DE POSITION S AND PUBLICATION. How 
the examination of witneſſes was at the civil law, and 
how the interrogatories were prepared ; and how they 
are in courts of equity, and the antient and preſent me- 
thod of examining witneſſes in equity, with the pro- 
ceedings thereon, and ſome general rules of the coart 
relating thereto, page 68. 570 to 578. + 88 

The ſeveral ſorts of commiſſions which iſſue for the exa- 
mination of witneſſes, and in what caſes, $77, $78, 

The proceedings on the examination of witneſſes, by com- 
miſſion, as well on the part of the plaintiff, as of the de- 
fendant, with the reſpective duties of the attornies, and 
commiſſioners thereon, and what they are intitled to for 
their trouble, with the | rules . thereto, and 
the whole tranſactions from the iſſuing to the execution 
and return of the commiſſion, with many ſpecial matters 
of practice thereon, 573 to 612. Wn | 
Several commiſſions to ſeveral counties, 579. 

In what caſes the defendant ſhall have a duplicate of the 
plaintiff's commiſſion, 5790 | 

New commiſſion in what caſes granted, and the proceed- 
ings thereon, 601 to 608. B 1. 

On default of defendant in examining and deſiring a com · 
miſſion, plaintiff may have an injunction, 581. 

Commiſſioners, what intitled to for their trouble, 61g. 


The proceedings on examining witneſſes in Dublin, by both 
parties, with the duty of the examiners thereon, 608, to 


611, | , 
A witneſs may demur for matters de/ors, to the interroga- 
tory, 115. OT ON | 
Miſbehaviour of witneſſes, 610. 
Or tampering with witneſſes, ibidem. 


A witneſs cannot demur, becauſe the queſtions aſked him 


are not pertinent, ibidem. 
1 the realm is to put in his anſwer to a bill, upon 
onour, but his anſwer to interrogatories; and examina- 
tion as a witneſs, muſt be on oath, ibidem. 


Such defendant only as to whom iſſue is joined, to be nam- | 


ed in the commiſſion and interrogatories, ibidem. 

The time allowed for filing the commiſſion, 6:1. 
And the proceedings in caſe it is delayed, either by the 

rties, or commiſſioners, 614, 615. Gps. 


Of the publication of the depoſitions, how it was at the 


civil law; how it is in courts of equity, and the pro- 
ceedings thereon, 470, 471. 611 to 615. | 
New or additional interrogatories, in what caſes they may 
be exhibited to witneſſes ; when, and in what caſes they 
may be re-examined, or examined after publication ; 
how the new or additional interrogatories are to be * 


95 * 
. 


952 | * DA ; 
2 8 and the proceedings thereon, and the general rul 
practice of the court relating thereto, page 615 to EY 
1 No examination of witneſſes, on a bill, brought to hen 
3 | the benefit of a former decree, 623. 
„ | Examination of witneſſes de bene eſſe, in what caſes; the 
, regquiſites to be performed in applying for it; whom; 
de examined de bene efſe ; the proceedings thereon by bo 
parties; of publiſhing the —— thereon ; when, 
and in what caſes they ſhall be uſed; and who ſhall, aud 
who ſhall not be affected*thereby, 623 to 629. 
£4 See Title Bills to perpetuate, &c. per Tot. 


INTERPLEADING BILL, See Title Bills, 299 to 304. 
Death of plaintiff in an interpleader, after a trial at law d- 
rected, 14. | 1 65 


K. 


KING, His buſineſs in this court, to be preferred in all cal, 
G2 ON. 1 h X RS 
His attorney general not to ſwear to his plea, to a bil 
- apainſt the king, 140. 
The proceedings on a bill, filed againſt the king's attorae 
general, 209. 741. | 8 
for the king, to be in the name of the attorney gene- 
ral, 213. 10 1 8 
The king may ſue in Chancery for equity, ibidem. 
He — foe — Chancery, to a e of an alien s eſ- 
tate executed, ibidem. Ft 
His attorney general is to be made a party, where a bill's 
filed againſt an outlawed perſon, 225. 
The king's debtor not privileged, except in priſon fony 
days, either by the [ri or Briti/h ſtatute, 718. 720. 
No proceſs to he ſerved on a priſoner, at the ſuit of the 
crown, Without leave of the court, - 741. 7 
The difference between proceſs. for contempt, between 
party and party, and proceſs at the ſuit of the crown, & 
incaſe of -outlawry, and the power of the ſheriff on each, 
758. | | 
Proceſs of contempt not executed, abated by the death d 
the king, 793. | F ; | 


WING ORDER. What, in what caſes 8 
when refuſed ; the proceedings of both tplaimiff and de- 
fendant thereon ; and. the cofts uſually given by the 
court, page 110. 12). 230, 237. 356. 491. 662 wo r. 

yes Orders. | Ne 


FASES FOR LIVES, How. to = 5 by infaute 
idiots, lunaticks, and feme coverts, or perſons beyond 
ſeas, who have the inheritance, 525. 

ens R AND RELEASE, How far the recital of the deed 

of leaſe, in the deed of releaſe, is evidence, 845. 


LEGACIES, Are not within the ſtatutes of limitations, 
636. 

But — great length of time, * ſhall be e 
be paid, 844. | | 


R MISSIVE, What, in what caſes, when firſt intro- 

duced ; who are intitled thereto ; how to be prepared; 

rank to be ſerved ; and the proceedings _ 629 to 5 
35 

The proceedings thereon in England, 633. 

| See Titles Peers and Sar: Perſons, and Title 
Sub pœna. 


BERTY, A e may be ſerved within a liberty, 
N 


IMITATION S OF SUITS AND DEMANDS, What 
oF actions, ſuits, or demands, are deemed in or out 
* ſtatute of limitations in equity, 52. 139. 634. to 


etween i wa and in what caſes, rights, actions, or demands, once 
zwn, or barred by the ſtatute of limitations, may be revised and 


ſet up again, 640 to 644. 
The ſtatute of limitations a peremptory plea in ber, and 
what it is to contain, 125. ; 
Fquiry will not compel executors to plead the ſtatute of 
mitations in bar to creditors, in 3 of a perſon 
Mo is to haye the reſidue of the teſtator's * 
43 


55 VS E x. 
LUNATICES. How they s are to ſue, and ho to dealt 
equity, page 171. 

How leaſes for lives are to > be renewed, ww Wis 


tante is in them, 525. 
| Thy rights, how faved by the fiarures of || 


Packed from being * 872. 


-- 


MEMBERS OF PARLIAMENT, Their prvieg 
proceedings _” them, 713 to 28 ; but 
See Fri | | 


MINORS, See infants 172, and ſee at wiv the ” ra n. 
late caſe, ſince the appendix to this work was printed, 
to the method of proceeding againſt infants, who Ao 
glect to 9882 upon ſervice of proceſs. 


MONEY our OF COURT. The conrt will order i 
out of court to a * entitled by decree, notyil 
W the death of ſome of the 4 8 14. 

1 6 proceſs for the 1 of it, how to be ſerre 


MORTGAGOR, MORTGAGEE, AND MORTGAGE. oro 
allowance to a mortgagee or truſtee, who manage i 
eſtate themſelves ; but it is otherwiſe, where they en 
ploy a bailiff, 46. 

A ſecond mortgagee, bound by the account between! 
firſt mortgagee and mortgagor, if no fraud and colluk 
appear, 51. 

If a derivative mortgagee files a bill againſt the mortgage all 
to redeem, the firſt mortgagee or his repreſentative m mi 
be a party, 226. 

A bin brought by a mortgagee againſt the heir of the mi ar 


gagor to forecloſe, the executor of the mort he n 
not ge nerally be a party, mot 
But if there has been a mixed . between the me on 
gagor and mortgagee, and th mortgagor and moron ic 


gee die, on a bill — by the heir of the morteaphe..;.. 
to redeem, the repreſentative of each muſt be before 
court, 227. | 
The proccedings to ſell the 1 mortgaged lands on a decree ty, af 
forecloſe, 424 to 428. 
| © Though there be a decree to pa the mortgage money a 
Certain time, vet the court vill enlarge it in caſe of atice 
teſſuy, 427. 


je method ibed dy the ſtatute for p od unt 
Tor pe * ferved as bills of 


mortgages, or perſons neceſſary to be ſerved og bills © 
forecloſure, who abſcond, or are out of the kingdom, 


u infant cannot be forecloſed, without a day to ſhew 
cauſe ; hut the lands may be decreed to be ſold, - 510. 
Dp Ag. mortgage depends on a diſput ble title. 


he method preſcribed, by the ſtatute for infants to convey, 
who are ſeized by way of mortgage, 526. 5 5 

he infant ſhall be compelled by order of court, 527. 
he heir of the mortgagee is a truftee within the act, both 
for the mortgagor and the executor of the mortgagee, 
ibidem : | 


If a mortgagee ſhall be reſtrained by injunction from doing 
waſte, 544. | fo | . . 

Morigagees, twenty years in poſſeſſion, may plead the ſta- 

ture of limitations, in bar to a red 6 | 


” 


| GON, 93 
mird mortgagee, buying in the firſt, need not prove the 
mone 7. 3, an acquittance will be ſufficient, 8433. 
gere three years intereſt is due on a mortgage, the court. 
on affidavit thereof, will order the rents into court to be 
paid to the plaintiff, 650. | , 
See Title Bills, 214 to 230. 300. 301. Decrees, 424. 
to 428. Motions and Noticęs, and Parti 


ION S AND NOTICES, Motions, what, 528: 644. 

mmiſſioners and attorneys are to make motions proper 
for themſelves; and no new. motion to be made, when a 
cauſe is ſettled for hearing, unleſs # can be well ſup- 


E 644. 8 ä 
davits, orders, and oertifleates to be entered the day 
before any motion be made thereon, 645. 

In all motions, the laſt order is to be produced, ibidem. 

he different kinds of motions, and where notice is neceſ- 
ſary, 143 439 645. . 6M 8 
what caſes counſel are to move, 645. 

he motiens attorneys may make, ibidem. _ AAP 
motion of courſe cannot be oppoſed, 2 grounded 
on affidavits, and though notice be given, ibidem. 

Notice how to be drawn and ſerved, 67. 646. | 
Notice to receive money out of court, to be ſerved per- 
ſonally, 647. hs 8 
Notices, what to contain, ibidem. 2 

No affidavit to be read on a motion, unleſs mentioned in 
the notice, ibidem. | 
hdavit not deemed a proceeding in a cauſe, 648. 

otices of motions, in what caſes diſcharged, and cofis 
paid, ibidem. ' Cofts 


* 9 5 * K 
of 9 2 * Ph 
3 


. 


| 956 3 1 N D 2 **. | 


S | Coſts generally paid on diſcharging notices, page 68. * 
Attachment for coſt on ordinary motions of courſe, 649, Th 
I a party proceeds pending a notice to ſtop proceeding; And 
law, &c. it is at his peril, ibidem. 2 | 7 
Notices of motions to ſer aſide proceſs for irregularity, M 0:4 
©  exprels the irregularity, ibidem. N 4 
Where there is an original and amended bill, and an apyli Th 
cation is to be made to be relieved againſt an order in H Th. 
original cauſe, how the notice is to be, 650. HP 
ree years intereſt ſworn due on a mortgage, the cot F 
will order the rents to be paid to the plaintiff, ibiden, * 
3 4 
; i 
N. Th 
NT” | 6 
NE EXEAT REGNUM, What, 651. yy 
In what caſes, ibidem. _ : oh; 3 
. Fo de directed to the ſheriff, and his duty thereon, 653. F 
The ſecurity to be given by the defendant, ibis. f 
How the defendant is to get himfelf diſcharged, 654. l 
It is an abuſe of this procefs to break open doors, yet th k 
court will not ſet the party at liberty, ibidem. 1 
A Ne exeat regnum granted, though no bill in court, ibiden, 5 
A ſurety in a ne exeat regnum refuſed to be diſcharge F 
though the defendant. was in priſon for 1900l. 77 
againſt him, 655. BY 4 
| | 8 Ord 
NON COMPOS MENTIS. See Title 1diets and Lunatic:. , n 
- NOTICES, See Motions and Notices. c 
1 Ord 
| 0. | f 
Les a 
OFFICERS OF THE COURT, If ſued in another court, ma 
plead to the juriſdiction of the court, 110. 725, 726. 
But an officer of this court, if ſued in another court, ca 
not plead privilege, if a third perſon be defendant or 
had no privilege, 130. . | 1 
| 8 1 De. 
ORDERS. Interlocutory orders, what, 65 5. On 
Orders by conſent often out of the general rules or courſes t 
n the court, but not otherwiſe, 656. lt is 
Of drawing up ſpecial orders, ibidem. 0 


. Copies of the minutes may be taken by each party, and "Wl Ar 
7 difficulty or doubt ariſes in the minutes of any ſpec lt i 
order, the court will rectify it, ibidemm. Aj 

Order of courſe, 657. b 
an rawing up, paſling, entering, and ſerving ord 
*/\_ „ | 


„ 
INDEX 
The regiſter to read over in court all ſpecial orders after 
they are pronounced, page 6. 
The laſt order to be produced on very motion, 658. 
And in drawing up of orders, the laſt order is generally 


recited, . = 5 OE 
Orders may be altered or diſcharged on good cauſe, iþi- 


dem. \ 2 6 
The proceedings in making niſ orders abſolute, ibidem. 
The method to be obſerved in ſerving orders, 659. 


In what caſes they are or are not to be E where the 
diſobedience of them ſhall or ſhall not 
A ſubmiſſion to an award may be made an order of court, 


ibidem. ( 
The officer's fees on conditioual and abſelute orders, 
660. | ; 


No order on an affidavit 'to be ſigned, till the affidavit be 


filed, ibidem. _ | ' 
An attorney may aſſent to an interlocutory order, but not 
' toa reference finally to determine, ibidem.  - 
A perſon may be brought into court to anſwer on interroga- 
tories, touching the breach of an order within a year, 


but after the year the breach to be ſet forth by bill, 
bid ' / 


A miſtake in title of an order amended, though againſt a 
ſurety, ibidem. FCC IN be 

If one party obtain an order, the other may uſe it of 
courſe, ibidem | 

Orders on conſent or agreement of the parties or attornies, 
not binding on an infant or feme covert, 661. | 

By moving to ſhew cauſe againft an order irregularly ob- 
tained, the regularity is admitted, the motion muſt be to 
ſet it aſide, ibidem. 

Orders, how to be drawn up, where there are ſeveral de- 


ict. 


againſt ſome of the defendants only, ibidem. ; 

See Leading Order, Decrees, &c. and Mations and Mo- 
tices, | 

t, C3 I „ a 

in WP UTLAWRY. After an outlawry is reverſed, plaintiff muſt 

revive, 14, 2 

Plea of outlawry need not be on oath, 77. 120. 

Ona bill to be relieved againſt an action at law, outlawry in 

the ſame cauſe no good plea, ibidem. 


or guardian, 121. 

A method to avoid a plea of outlawry, ibidem. 

lt is only in force, until the outlawry is reverſed, ibidem. 

a plea of outlawry may be offered at the hearing, and the 
proceedings thereon, 1 34. 


a contempt, - 


fendants, and eſpecially on iſſuing proceſs of comempr 


[tis no plea to a bill brought by an executor, adminiſtrator, 


a * " 
"REST 4; 4 4 ar 
* =» « * 1} 
* 1 4 
X t 


ws. N05 BY AY. | 

1 | And how to bring the cauſe on again, and the cofls 4 N Bu! 
paid, page 136. 479, 480. * 9 5 Pla 
| Where a perſon outlawed is ſued, the plaintiff muſt ſ ' 
net 8 and make the Attorney General a party to th $ 
» 225. g 3 £5 
A perſon outlawed may be a witneſs, 87 2. bn b 
© n 
8 
AF 2 ; | 
PARLIAMENT. See Title Privilege of Parliament, poſt, 11 hi 
" IF JD3. | 1 . 12 
| | th 
PARTIES, Care is to bs taken that, all neceſſary parties hy pe 
brought before the court, or the court will make no « In a 
a cree, 214. | | RES | m 
I he defendant may demur at the hearing, for want of par ne 
ties, 215. 3 But 
Where the bill will be diſmiſſed with coſts, and where | A 

will be adjourned over, for want of parties, with th 
method of bringing the cauſe on again, and the cofts 1 re! 
be paid, 135, 136. 215 to 218. 395. 478 to 481, * 
A ſecond plea for want of parties, not good, 137. Whe 
If a party intereſted cannot be ſerved with proceſs, the cull , '* 
may be carried on without him, 218. . Ade 
They only are parties to a fuit, againſt whom proceſs i *y 
 _. prayed, ibidem. | > 3 | 
U parties having joint interefts and all executors, &c. a 80 
to be parties, ibdem. 8 Ga 
But a charity ſhall not be put to that difficulty, 219. 
... An executor though he releaſes, is to be a party, biden. III 
Unleſs the bill prays the diſcovery of an executor, i Tt 


Om a bill againſt executors in truſt, the cefuique truſt, on A 

reſiduary legatees, need not be parties, ibidew. | 

A bill may be brought againſt one executor only, for di la wh 

covery of his own receipts and payments, ibidem. 

Obligors and executors of obligors, how to be ſued in equi And t 
when jointly and when ſeverally, and of contributi day 


between obligors, 220, 221. Wa ſes, 
Heir may in ſome caſes be ſued, without making the ext Fees 0 
cutor, or. adminiſtrator a party, 221, 222. The ( 


—_— the deviſee, on the flat. 4 Anne, to effec the 
ers in his hands, and to ſubjecd them to all the def 
222. * 
Grantee of a rent charge, muſt make all the purcheſen | vo 
the eſtate parties, 223. 54 
A truſtee for three cannot be called ro an account by 
without making the reſt parties, ibidem. e 


The heir of the deviſor is to be a party to a bill, uff 7 


o K But one legatee may ſue, without the das page 224. 


Plaintiff at law to be made a party to a bill, to be ned, 
Met Pl OS OT TR ſheriff, by fraud, 5 


Al perſons named in a covenant, myft be es, other- 
5 a promiſe, ib. aka 


Perſons agalnſt whom no decree can + obrained, may de- 
mur, if made parties, 225. 

Whete a "_— hs: 4 ſued, che — muſt thew 
his title, and m tt General a to the 
bill, Burn. 2 NY 

If a derivative mortgagee files a bi againſt the mortgagor 
the firſt mortgagee, or his repreſentative, 4 be a 


226; 

1 U brought by a 2 gee againſt the heir of the 
mortgagor to forecloſe, the executor of * mortgagor 
need not generally be made a 

But if uy $ been a N qa _ the mort- 

r an er and the mortgagor and mortgagee 
3 a bill brought by the heir of the 4 · 
redeem, the repreſentative of each muſt be before the 
court, and the reaſons, 227, 228. 

Where a truſtee ſues in his own name, the reftuique truſt is 
to be a party, 229. 

Ademurrer for want of parties, may be before anſwer, or 
u the hearing, ibidem. 

The court will give the plaintiff leave to bring on the cauſe, 
«wainſt ſome of the defendants, where the other defen- 
dants are in foreign parts, and cannot be ſerved, idem. 


NTTrioN, COMMISSIONS OF, TO ASCERTAIN 
THE BOUNDS OF ANY LANDS, 15 d 10 
ANY BOG, MOSS, OR LOUGH, &c. ON THE 


STATUTE 5 Geo. 2. Cn. 1 
all 5 755 granted, 671. 


In what caſes ſuch commiſſion 

An Lngli/h petition to be oY bired, 

And to be ſerved on all the rlons «SKA and on affi - 
Cit theres f, a commiſſion to iſſue to examine witneſ+ 
es, 072, 

Fees of the nation hides. 

The E &e. to lay out and l N 

m. 

The commiſſioners are to make a return to the court, of 
What they have done, 673.. 

* he 2 may make orders thereon, as they ſhall ſee 
t, . 

The time for complaining againſt ſuch returns, ibidem. 


When confirmed to be binding, to all perſons concerned, 
Ke. ibidem, 
Vor. II. ' 8 No 


o 


"4 He may be N if it appears to the. court, he 1 


I The remedy ft any proprietor N 
9 The allowances to be made to tenants bor 8 
And they may hold ſuch bog, &c. aer the flats, 0 
A day to be appointed for hearing the — 


1 IF the petition be anſwered, it is 40.59 beand an 


Tube finding, 683. 


INDE K. 


No leſs than twenty four to be e for the 5 Jury; © 
taken thereout, and challenges to be taken, page 91 


by portion of the drain, 674. | 7 
wha each proprietor is to pay, ibidem.- „ 


&c. their executors, adminiſtrators, or aſſigns, ber 
expence of ſuch drain, ibid em. 


until ſatisfied thereout, ibidem. 
The proceedings to obtain the mie Side. 


is ſerved, 676. om 
'The proceedings on the commiſſion, ibid. 


The . of the petition, 678. e 
The form of the precept, 681. „ ee 


The charge to the j jury, 8 he 1 
5 The commiſſioners cerificate, 65. N 


' PAUPER, Wha, in | Shar caſes admitted, and on 
686, 69 
The — to be performed to be bi T 
3 proceedings, and the whole proceedings, of vl 
either a plaintiff or defendant is to be admitted, 6 
688. 
A pauper is to be admitted but in one cauſe, without ye 
order, 689. 
A pauper plaintiff, los the defendant hath e 
pleaded, muſt refer, if required ſo to do, or NY court 
_ © diſpaitiper him, ibidem. «LIK 
| What fees a pauper is to pay, ibidem. 
A pauper ſelling or contracting, for the benefi bis 
the cauſe tobe diſmiſſed, 690. 


n | DONE to ſue, - 4 

ut he ſhall not be diſpaupered s all 

do him after he is 3 ibidem. e 

E. plaintiff and defendant may be admitted as pau} 

1. # 

Paupers not to pa cofts, but to be rſonall 22 
the court ſhall ink fit, ibidem. * 1 

A panper ſhall not by his admiſſion, ee 


cofts he was liable to before, ibidew. 7 purſ 


a. 


. I L 0 - 
* p 


SES 4, 
Ora dere for a pauper, what cofls he ſhall have, page * 
75. 692. Md een ("PEI ; 
Pun 3 yoo may bring a bill of review, without paying 
ofts, EEG * : 
A pauper had adecree, and the defendant petitioning to re- 
8 15 court enlarged the depofite, 80 3. 
A perſon ay be admitted a pauper, although he hath an 
| uu if he be not in the receipt of it, and although 
bis wife hath a fortune, if he has not power or controul 
oyer it, 692. Ca * 


ERS AND PEERESSES, Their privilege andthe proceed- 
ings againſt them, 713 to 728, but ſee Title Privilege, 
8 the firſt proceſs againſt a peer, and how it is 
In what caſes they are to make oath, and in what not, 63. 
e preference given them and privy counſellors in hearing 
their cauſes, 501. Hg > +3 


AMBULATION COMMISSION OF, TO ASCERTAIN 
THE MEARS AND BOUNDS OF LANDS IN GENE- 
RAL, NOT ON THE AFORESAID STATUTE 5$ 
Gro. 2. The proceedings in obtaining it, 693. 

din what caſes granted, and generally by aſſent of par- 
ometimes granted without conſent of parties, and in what 
caſes, and for what purpoſes, 694. 

ay be for divers towns and in divers counties. ibidem, | 
he parties ought to appear, in court, in perſon, to aſſent, 
if they cannot, ſhould impower others to appear for them 
by dedimus, ibidem. of 

mmiſſion of perambulation, to trace out the mears and, 
bounds of lands, and the proceedings thereon, 695.. 
the parties do not agree' in the nomination of a ſurveyor, 
the arveyorgeliecal to to appoint one, 696. _ 

they do agree, a conſent is to be entered into, ibidem. - 
ertificate of the proceedings is to be returned by the 
commiſſioners, and the form of it, 697. N 

d how it is to be returned, 699. | 

return to be indorſed on the commiſſion, oo. 
_— of the cauſe, on the return of the commiſſion, 


} 
z i „ 


0 miſſion of perambulation for the partition of lands, 
1 to a decree, and the proceedings thereon, 


the form of the certificate, in tkis caſe, 701. 5 
vin this laſt cafe, there is not to be any further hear- 
A Sk ing 


22 
men 


* 7 = 


ing, but che court will. confirm the pardcion if they jy 
ti and if ſufficient cauſe be not Ihewn to — le 
. Bt Sp ney 3 LORE 


” 0" 


PLEA, Whit it was in the civil and canon laws, in wlll * 
it is in courts of equity, 103 to 106. and 117. If ; 
Not to be received if defendant be in contempt, to a com 0n 
- miſſion of rebellion, withotit ſpecial order, and the ge ; 
x .neral rule relating thereto, 76, 7. x 
What plea ſhall be received where defendant is in contemp i z 
77. ; \ 4 | | a - 0 
The difference between a plea and demurrer, 106. - 
leas, for what cauſes, in what caſes they will lie, on 
where they will not lie; the different kinds of pleas, ar i 
herein of pleas in bar, and pleas in abatement, and wh p 
pleas ſhall be ſworn to, and what not, 117 to 189. 1 No 
128 to 140. B „ wi ers 4 M8 | li 
1 The time for pleading, and what ſhall be a good ples, A The 
a well pleaded, 117 to 140. | {183% th 
Of anſwering, pleading and demurring, by dedimuy, « nk 

| the practice and general. rules relating tl 70, 

140, 141. 


Notice to be given of filing pleas and demurrers, 143, 

And ſome ſpecial caſes an oattiindiions, relating to a 
| ſwers, pleas and demurrers, and eſpecially when t 
— ſame bill, 134, 139 to 150. and 153 to 158. 
See Anſewers, per Tot. Bills, 235, 236. Coffs, De 


rer 


PLEADINGS, What, and the ſeveral forts, and how to 
prepared by counſel and attorney, 703. 3 
No pleadings allowed to be filed, until copies of the fom 
pleadings be taken out, ibidem. | 
Pleading what to contain, and how ro be prepared by cu 
ſel and attorney, 704. | | 
Impertinence in nr what, ibidem. 
The methed of drawing a bill of revivor, 705. 
All pleadings to be ſigned by counſel and attorney allo 


to practice here, 705. to 
A pleading ſigned by an Engl barriſter, not allowed k Düe 

ibi a hos | 1 Sui 
No perſon to counterfeit the hand writing of any counſel 2 
The 


any pleadings, and the penalty for ſo doing, ibiden. 
Pieadings if ſcandalous, good colts to be paid to the ina 
partys 707. © ets” 
On a ſcandalous anſwer, defendant ordered to pay pla 
one hundred pounds, 708. | 


But plaintiff may charge the defendant with an impumſ , 
neceſſary, ibidem, 7 1 Gr, 


WEB 


2 N 5 1 *. 3 > hs N 
The * of ſandal in pl in Kaas, > | ; = 
A bill may be referred ſos ſcandal din, yore tk bus noe fo 


impertinence, 709. . 


1 4 wick, op en * reſorred ths „eee. 


* See Title ; |, 
* will lie to Hor” bill 1 115 510% 5 | : 
On an anſwer being reported not ſcandalous, or hw .—_- 

if the plaintiff Excepis to the report, he muſt Ber A 
cially wherein it is ſcandalous, or impertinent, page 115 | = 
Az alſo where it is reported inſufficient, ibn. 
No excepting to the report after the ſcandal i is expunged ei- 
* N 25. 2 | 
On reference of pleadings for prolixity and impertinence, 
the baron is ray $5 to conſider, w they be or be not 
pertinent to the ſubject matter, ibidem. | 
No F objection to the order of reference, fo ſandal, pro- 
. and impertinence, after a report, 
The plaintiff may refer the defendant's a > ow ſcandal, | 
though the ſcandal affects qnother defendant be the cauſe, 
not the plaintiff, 113. 


SESSORY BILLS. v Bk nnd jets. a 
See the Appendix. * 


IVILEGE OF PARLIAMENT" The PR of lords * 
and commiffioners of parliament as to ſuits, is fo | 
days before, and ry days after the 2 is finiſh- 


ed, 7 
Raplavation of the words in the above act, Aſter the par- 

liament is finiſhed,” 714. 
Defendant in auter droit, not privileged, udn. 4 | 
Privilege limited to Sane r ts 925 
Fx the perſon forty days, ibidem, | | 
I the copy of the bill be ſerved at any ume, pending the 

ſuit, the plaintiff may proceed ft a lord, or com- 

mn, at the time mentioned in ſtat. the 7 Geo, 2. ch. 8. 


But = oP may exhibit his bill, and proceed on proceſs 
a ſequeſtration, and diftreſs ale 11 

Ti perſon privileged forty days, ibidem 

near barred or diſcontinued by privilege of parliament, 


The king's dobaoy- not privileged, except in perſon forty 
717. 
4 , of parliament not to prevent proceeding i in equity, 
8 


Froceedings in Great» Britain, or treland; againft any peer of \ 4 

Great-Britain, or member of the houſe of commons in 1 

Crea Britain, or others intitled to the privilege of parlia- 
| ment : 


| 


12 INDEX. 


e ment of Great-Britain how to be and der ph, 
page 718 f 
: — how the four courts in held are to proce fu i 
; cale, 719. . 
| Where che erben of any aun is ſtayed by ile 
- of parliament, it ſnall not prejudice the plaintiff bur < 
may proceed when privilege 1 is out, 730. 
No privilege to bar the kin ings 1 fo that no member be ar 
| .._ _ during his privilege, 
4 8 Er nf againſt a peer, for want of an MW * 
: | | ene in an inſufficient anſwer, yet the ſequeſtrang 
ot be abſolute, but a now ſequeſtration mi to iſſy 
721. 
Firſt proceſs againft the menial ſeryant of a peer Ky ak 
queſtration mf, ibidem 
If a peer of the realm abuſes A perſon who ſerves the pn 
ceſsof the court, the court can give no remedy, but þ 
may be indicted for an aſſault. 367. 
The court will grant an injunction againſt a member 
parliament, to ſtay his ſuit at law till anſwer” or furt 
| order, 721, 72. 
A peer is to anſwer to a bill * honour; but his aff 
or examination as a witneſs, either viva voce, or up. 
interrogatory, muſt be upon oath, 522. © * 
How a woman who is a peereſs by marriage, is to affect be 
' privilege, if the be erwards charged as married to, 
commoner, Hy. ; 
No attachment without r of the court againft a womat 
who was a peereſs, but loſt | her privilege by marrying 
commoner, 633. 
A peer who anſwers falſly upon honour, cannot be ir 
| bp h, and why, 723. 
6 njundions to ay Waſte, Injunfions to 4 1 
Ge yy hs + wg and Letter Miſfve. RR hs | 


PRIVILEGE OF THE OFFICERS, &c. AND SUITORS b 
THE COURT, Auornies and other officers 7 
723. 
And exempt from ſerving o on juries, or in any office whi 
may diſturb them in their profeſſion, 7244 
Privilege of attornies extends not to their ſervants, ln. 
An attorney on the roll, though he doth not N 
privilege, ibidem. - 
Serjeants at law or þarrifters have no privile 
An attorney uſing a trade, to be put out of .. coll, . 
A bailiff committed for reſuſing to diſcharge an offi 
. the n who had produced his writ « prey} oy 


Privilegs, how to be pleaded, and: hen good. and whel 
not, 180. 18. 06 
1 e 


59 hh 9 1 


privile to be u oath, ibidem | 
ee to iſe, an the din be filed, 5 


2 to. quiet poſleſou, dn waſte, & Calts at law, 
1 . 
a not to he ed in a bill inſt an attorney, | 
bat order to — — unleſs ſued i —— ae Gel 
tors and witneſſes attending the em, if arre 

k diſcharged, ibidem. | 

Int of protection, 727. 

endant ſet at liberty, who was arrefted in coming to exe- 


cure a commiſſion, 7: 


d alſo a E who had © come up to examine is * 


cOONSELLORS, Their eiche Fe Fe 
See Letter Miffve. , : \ 
e preference given them in 2 their 9 501. 


CESS, + Sugars, 728. 

Nene $ to be ſerved on WIA: ooh, ſuit 
the crown, without leave of the court, 741. | 

See Anſwers, &c. Bills, Contempts and Mi — 

Hearings, and Subpana to anſwer, to left an Attor- 

ney, to hear Judgment, to rejoin, and 10 %%. 


85S OF CONTEMPT. No anſwer o bedeomed filed, 
nil the contempts be purged, and the general rule re- 

ting 3 437. 5 
ceſs of contempt upon the ordinary and extraordinary 
les, 747. 
welt func pro nne, the meaning thereof, and how it & to 
e conſidered in all the circumflances which may attend 
wk from the bg ur 
be t „in what caſes, 749. 

ie given to iy nom land defendant anſwers ben, proceſs 
y illue as if no anſwer, 751. 
report of an inſufficient anſwer, plaintiff to go on with 
froceſs, ibidem. 
5 he hath accepted the coft, ibidem, 

See Title Meoring on Bills jaken pro confeſſo, per Tot. 
ſeveral uſual proc vice | of contempt, 753. | "Wo 
— attachment, and on what grounded, ibidem. 
ment for not red or for not anſwering, 754. 


2 my be directed to the ſheriff, of * * 


bn, EIN 


7.N.D EX 


| * alaskreiurg by the ſheriff on the attachment, 


The me. of the e and how 9 is to & 

poſe of his priſoner, ibidm. 

H the ſheriff returns a epi, e age u K 
| 6. 

The ranning ow out of proceſs to a ©queſtration 4 
of non oft inventus, ibidem. 
| proclamation is a proceſs iſſuing out of the extra 

' nary juriſdiction, 757. 

The heriff upon attachment or proclamation, cannot bye 
open doors, and why, if 
The difference between proceſs iffued for contempt ber 
party and party, and thoſe ar the ſuit af the quee or 
caſe of outlawry, 758. 
Reaſons why, on a contempt, the ſheriff canncy break q 
doors, or enter free-holds, 759, 760. 

If the ſheriff refuſes or neglec| to return the 5 

may be fined, 360. 

And an attachment to the purſuivage may be iſſued x 

him, 761. 

Which of the proceſs do, and wa do not, iſſue of cou 


777. 


PROCESS AGAINST INFANTS, TO > COMPEL AN | 
PEARANCE, &c. The e r and ſee 
end of the Index. 75 F 


* 


COMMISSION OF REBELLION, What, 761. 
Fo whom directed, and how to be 2 e 
ow it and the ſerjeant at arms iſſue, -1hidem. 
ar the 3 gp ney . 1 . 
ecurity to perform t cree uir 
How "The plainctP is to proceed, if. Lade, ow alter a 0 
miſſion of rebellion, re Ae, withaut gi 
| airy or paying the coſts of the proceſs, 764. 
Defendant to give notice of his appearance, and te 
coſt of proceſs, or plaintiff, may praceed, vl 
Where thedemund is on the eſtate, the court 106 
pel the defendant to enter into recognizance, tho 
out the proceſs to a commiſſion of rebellion, _ 
* . ay break open doors to execuu 


TH = SP why this v writ is dizected 0 cammilſiones 
not to the ſheriff, ihidew 
What aſſiſtance the W e may demand and N 
be how they are to proceed if the 'priſongr he re 
785. 
Commiſſioners of rebellion, if to k peid and how # 0 
* the proceſs iſſues before, and when aſter a 
eM. a 


ne isw0| 


Fe 


— 
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A fie of pron cane al n dut o w- Tr 
miſhoners may, page 76 
And the aware is then copoy y his cofts, idem. 


How the,commiſhoners ma 8 if 5 return not 
the writ, or let the deſon ibidem. 
proceedings on entering inte e upon a — 
"oo of rebellion, ibidem. 
Rail may be given before a baron on the circuit, 768. 


SERJEANT AT ARMS, On return of — on a 
commiffion of rebellion, 761. 768. 
The ſerjeant at arms an ancient officer, and his buſineſs, 


769. 
oo ag arms in all caſes on a «epi conpue returned, 


Why there muft be a ſerjeant at arms, after a commiſſion 
of rebellion, before a ſequeſtration can iſſue, 269, 7%. 

The proceedings againſt the ſerjeant at arms, for nat returu- 
ing his proceſs, 770. ; 

How he is to diſpoſe of his priſoner, ide. 

The ſheriff not bound to take him, ibid. 

Huſband and wife ay be taken on the ſerjeant 8 
but _—_— wife to be diſcharged by purting in her anſwer, 


_ aden or conſent of either plaintiff or attorney d- 
er to the ſerjeant at arms, ar the purſuivant, to 
wo — — unleſs their fees be paid, 371, | 


E UESTRATION, What, and when firſt wroduceld 772. 
3 and ſequeſtrators in the civil law, 22 
an 

. on meſne Proceſs, before a Deere, in what cafes, 
againſt whom it lies, how to be ſerved and executed in 
all er the power and duty of the ſequeſtrators Fenn, 

wane they may, and what they may not ſequeſter ; wi 
To practice and ings on this ſequeſtration, and 
ſeveral ſpecial cafes and 2 in matters of 
praclioe relative thereto, 774 to 790. ; 
Seo Seque/trations on Decree. - 

2 the firſt proceſs againſt s peer, and how it is 
to be, 97 

1 na this 
ſequeſtratian, and the proceedings thereon. 

See Hearings on ts taken pro confelld, per Tar. 


EQUESTRATION ON JUDICIAL PROCESS, OR AF. 
2 A DECRER. The proceedings ta obtain ii h 2 
be directed, reſted and returned, ſerved and — 


a | " . : * 
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RN DBA 


\ 


he | gs ; co 

i |  enſes; the power and duty of the ſequeſtratort; hon 772 
they are conſidered in courts of equity ;, what intereſt Paint 

they have in the thing ſequeſtered; and in truſt fir notu 

whom, or for whoſe benefit; and if they are to be con. for t 


ſidered for their trouble, and how, page 778 to 790 
How to proceed if the lands are in the defendant's actual pdf. turn 
ſedſſion, and unſet to tenants, 782. 

The defendant after being taken on an attachment goes ind be 
foreign parts, court granted a ſerjeanr at arms, 2 | 
Sequeſtration on lands, out of which the'wife has an an- ibide 
nuity, diſcharged by the death of her huſband, 783. 
Conveyances to avoid a ſequeſtration for a perſonal duy 
void, ibidem.  - | 3 Y 

Sequeſtration from what time it binds, ibidem. 

Goods ſequeſtered not ſufficient, the proceedings, ibiden. 

Account ordered on a firſt ſequeſtration, at the inftance of x 

party who hath a ſecond, 784, | 

Third perfon having an intereſt in the thing ſequeſtered, 

how to proceed, ibidem. | 
How perſons who have a title paramount to ſequeſtration 
are to proceed to be relieved, ibidem. 10 
Decree againſt a peer how to obtain a ſequeftration, 785. 
The party not anſwerable for the acts of the ' ſequeſtrator, 


þ 


Sequeſtration that iſſues as a meſne proceſs, determines by 
oh death of the party, but not if it iſſues after a decree, 
though the decree be for a perſonal duty, 420. 786. 

But lands in the hands of the heir, not affected by ſuch 


decree, ibidem. © : PE 
| Nox ſhall it take place of the wife's jointure, 787. 
hg But a decree on a covenant which bound the heir, may be 
rrevived againſt the heir, ibidem. © | 
But not otherwiſe, ibidem. Ee"? 


No order granted to renew or diſcharge a ſequeſtration, un- 
til returned, 788. | | 5 
* Writ of afliftance granted for ſequeſtrators, they having 
| been oppoſed, ibidem. 1 _ 
; And injunRiion, if poſſeſſion be with-held or taken, ibidem., 
Soquetiraties if to be paid for their trouble, and expences, 
and what, ibidem, and 910, 911. 1 $6, 
Intitled to their ſalary and expence at the civil law, and 
were to account with the perſon adjudged owner, qnd 
| to reſtore to him the thing ſequeſtered, &c. 789. 
Sequeſtrators if truſtees for the right owner, ibidem. 


— 


Some ſpecial Caſes and Matters of Practice, relating to Proceſs of 

* 9 598 Contempt in general. 7 n 3 | 
Contempts for want of an anſwer not to be entered until 

Four days after the return of the dedimus, 81. - The 
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The court will not diſſolve an injunction, until. the coſts 
of the contempts, (if any) be paid, page 551. | 
Plaintiffs may go on with, for want of an anſwer, 
notwithſtanding ar injunction, firſt obtaining an order 
for the purpoſe, 555. : 7 1 
flow the . contempt are to be teſted and made re- 
turnable, 789. 0 3 
Anſiver not deemed as filed, until the coſts of the contempe 
be paid, 790, 910. | | 
rendered and refuſed may be lodged with the officer, 
ibidem. F . 2 3 8 
Appearance entered or anſwer filed after the time is expired, 
and attachment the ſame day, if the attachment ſhall- 
hold, ibidem. | | 
It ſhall be good for an injunction, 169. 791. 
Defendant on paying the contempts to be diſcharged, ibidem. 
Agreement to ſtop proceſs, to be in writing, ibidem, - 1 
Man and his wife in contempt, attorney ry, ona fees but as 
for one, 791. fi . 
Proceſs cannot be revived, and if dead above a year, an 
order muſt be for liberty to proceed, ibidem. 
Affdavit, if filed before the return of the attachment, the 
arreſt is good, 792. N | N 
Deſendant taken on an attachment, either in meſne 
re a decree, to be diſcharged on his appearance, 
nd on certificate thereof the ſheriff is to deliver up the 
bead,” ined | 
Proceſs determined by the gemile of the king, 793. | 
Py an order for time to anſwer, all contempts are not ſtayed, 


+ 7 FG TS 


* 


„ 
as 


red, 


unleſs it is ſo ordered, idem. h 
ben the proceſs is joint, any defendant who is taken 
thereon, or comes in to anſwer, muſt pay the whole coſt, 
not motetively, 794. Fg | Hou ; 
he cofts of the contempts to be paid before the contemnors 
ſhall in any caſe be heard, ibidem. _ | . e 
be court refuſed a plaintiff, in a croſs cauſe, the uſual 
order, to refer the exceptions to a ſhort anſwer not having 
paid the cofts of contempts for not anſwering in the ori- 
zinal cauſe, 795. "ee | 
here there are ſeveral defendants and proceſs of contempt 
is only againſt ſome of them, how the order for the com- 
miſſion of rebellion is to be drawn up. | 
See U - 
For the Proceedings againſt Peers of the Realm, and other 
privileged Perſons, ſee Title Letters Miſtve and pri- 
vitged Furs. 


* q £ pw ' a f Reference 


5 | | N Ws pe 

— Reference of the Regularity of Procefs of Contempt 10 ue Offi, No-« 

j ; l 
The Proceedings, page 796. N * 
The ſummons, ibidem. | „„ to 
Proceſs regularly iſſued the cofts to be paid, page 799. 8 

Proceſs irregular, ibilem. 3 if de 

Proceedings to confirm the report, ihidem. = * 
Cauſe may be ſhewn againſt confirming it, ibidem, Tim 

: | | 1 Pp 

PROCESS ON DECREES. See Title Deerees, &. 414 The 
421. : 5 a gu 

f Tob 

| Q | The 

QUAKER, How a quaker's anſwer or affidavit is to be take " 

and the form of his affirmation, 59, 89. 
| | R. 

RECOGNIZANCE, Upon a third ſhort anfwer, and nfl 
payment of coſt, defendant to enter into recognizance i 80 
perform the decree, if the plaintiff requires it, 449. ich 

On the deſendant wing, let in ro make 2 on on in 
or a bill taken pro confeſſs purſuant to the ſtatute, he 14 
enter into Men oj ave oe col, and to abide the d ＋ 
eree, 486. f 43 The 
On an injunction to ſtay proceedings at law, the plainii * 
to enter into a recognizance. not to diſmiſs his bill, and ge. 
rexive in caſe of abatement, and to, pay what fhall þ 
decreed, 556. OD | af 

REFERENCES, REPORTS, AND EXCEPTIONS T 5 

TO, Reference what, 798. | Cau 
What matters the officer is impowered to determine, a Ni 
in what caſes, ib:dem. | | 5 . 
No reference on a demurrer or matter, touching the jur F 3 
dictian of tha court, ihidpm. 1 Subj 
Report what, ibidem. Von 
Rules for drawing them up, 799. nc 
Na fpecial report, but on matter of difficulty or by order oil Erh 
court, ibidem. CAN ed © 

No exceptions to officer's report on matters of praQlice, Re. 


on taxing cofts, but the pariy aggrieved may be eee 
da mation, ihidem. Part 


Attorney to pay five pounds out of his on packet for ev pl 
exception, ibidem. 3 5 to 
On an anſwer being reported not ſcandalous or imperineſ A m 
if the plaintiff excepts to the report he muſt ſhew ſpeci⸗ by 


wherein it is ſcandalous or inpertinent, 710. 


„ 


1 V D * 


The like on exceptions io a report of an inſuffoient anfwer, 
710. 1 EK 
K exceptions 0 a report of ſcandal, ix the ſcandal be ex- 
jed, 711. 2285 
A to be only to reports that need confirmation, of 
to ſpecial reports, but motion to be to diſcharge others, 
800 | I - 


I defendant excepts to the report, the plaintiff may alſo 
except, idem. 1 N 


he time 4 ſetting down exceptions to reports to be ar- 
d, ibidem. : | | | 

To be diſallowed if not ſet down in time, 8. 

The time for ſerving the order for ſetting down the excep- 


tions, ihidem. 


For the further proceedings upon the ſeveral refers . 
Contempt, Cofts, and Exceptions to anſwer, per Tar. 


EHEARINGS. Every order and decree until ſignod and 
enrolled, may be altered by re-hearing or by motion, 
501. | | 
Either party may petition for a re-hearing, and the proceed · 
ings thereon, BBs. i | 
The ſum to be depoſited on a petition for re-henring, and 
, Wn _ to W pp the adverſe P ibidem. | 
um depoſued to be paid back, if part itioning be 
relieved, Bades. , wy OY 5 120 
Re-hearing not a matter of right, and not granted but on 
paying coſt, or ſome other terms, thidem. | 
* they are not yſually granted after any length of ume, 


Cute if ſet down to be re-heard, the barons to be attended 

with the decree, the petition and order for re-hearing, 

* y- d alſo to be produced to the court on the re- hear- 
ng, %. | | | . | 

Subpcena to hear judgment not to flue on re-kearings, ibidem. 

Notes not to be altered but in the rerm the decree was pro- 

nounced, ibidem. 


ter to be offered without leave of the court, 806. 


appealed from, without ſpeciaborder, ibid. 
Party petitioning ſhall have benefit only of the matter com- 
plained of ; but the decree ſhall be open in the whole as 
to the other party, ibidem. © : a 
A matter of fact miſtaken at the hearing, is to be ſet righ 
by re-hearing, 806. | | 1 
court will not re- hear a cauſe, though the decree has 
been open ſince the inrolment, ibidem. 


Petitions 


. 


Time for entering reports, certificates, and affidavits, bi | 
dem 


ces and reports in this court, ſee Aecounts, Proceſs. of 


Exhibit may be proved as on the hearing, but no new mat- 
Re-hearing not to ſtop proceedings on an order or decree. 


%* 
, 
a 
* — 
9. 


* 
[4 
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Petitions for re-hearings, ſometimes general, and ſome Plai 
x - - | parriculat, page 807. 4 SR? ht 2 d; 

May be altered or amended, ibidem. ne" Þ 

Ma 25 preferred immediately after pronouncing the dect 1 

Bidem. 55 | ' y 

After hearing and a decree, a bill may be for diſcovery i On 

aid of a re- hearing, either by the plaintiff or the d One 

REJOINDFR. See Title Replication and Rejoinder, per To, Fo 
REPLICATION AND REJOINDER, What, 808, _ Md 
Replication general and ſpecial, ibidem. \, 
General replication, what, ibidem. 1 | The 

Special replication, what, and in what caſes, 286. 809. Defe 

Replication what to contain, 89g. | On; 

Not to depart from the bill, 8 10. fr 

Or defendant may demur for the departure, ibidem. * 

No replication where the defendant demurs, ibiden. ih 

' Often neceſſary to reply, tho plaintiff has no witnes H ** * 

F examine, ibidem. | | I 
Cauſe may be heard on bill and anſwer, if ſubpoena to Rejc 

join be not ſerved, tho' iſſued out, ibidem. On, 

Diſmiſs for want of proſecution, how at the cixil law, 811 ib 

Time for replying, and dimiſs for want of replicatia If p 

© If plaintiff replies, after defendant hath taken out a cert lf þ 
| cate of no replication, he is to pay coſts, ibidem. be 
Defendant may compel the laintiff to examine, or on dt. On ; 

fault thereof, have a commiſſion ex parte, 812. Cay 

But not unleſs the plaintiff hath lapſed a vacation, ibiden, Rep 

How the defendant is to proceed if it be an injunction cauſe, 4 

ibidem. ES, RS OW * 


. How the three terms for replying are to be accounted, ibidm 
Plaintiff hath four days to reply after the rule for a diſmil Aa 
812. | | | . 
Plaintiff may retain, even after the attachment for coſt hath ar 
, iſſued, on payment of coft, 813. * 
How. to proceed if plaintiff, after removing to retain the 
- bill, pays not the coft, ibidem: | | 
9 plaintiff pays the whole coft before the motion, 814. 
Plaintiff to reply to all the defendants who have anſwerel, 
' tho? there be other defendants who have not anſwered, ot WEI] 
he ſhall be diſmiſſed with coſts, ibidem. : 
- Unleſs he hath effectually proſecuted the contempts again yr 


5 the other defendants, ibidem? , 5 
. Or unleſs the defendants who have not anſwered be initled 
2 to privilege of parliament, ibidem. | 


L Plaintiff may diſmiſs his' bill for diſcovery only, on paying 
every defendant twenty ſhillings coſt, 8158. 
Or defendant may diſmiſs it with taxed coſts, ibidem. 
But if it be for relief the plaintiff muſt pay taxed colts 


ibidem. : : 
ah Pin 


IN D RX 


Paintff to reg the cofton his diſimilſng his bill, or defen- 
dant may have it taxed, and iſſue a ſubpœna for it, 


815. 3 | | 
Dikmiſs ſet aſide, where the bill was to be quieted againſt 
frequent diſtreſſes, 826. 4 2 
On plea or demurrer allowed, bill to be diſmiſſed, ibidem. 
One replication ſufficient to ſeveral anſwers, ibidem. | 
Of ſerving the defendant with ſubpoena to rejoin, ibidem. 
The ſubpcena to rejoin is according to the old civil law, 
3571, 817. kat 2» 10 ; 
11 9 is obliged to rejoin gratis, he is to be ſerved 
with the rule, 818. OY 
The time the defendant has to rejoin, 582. 819. 
Defendant may, if he will, rejoin gratis, 819. ah 
On general replication, if defendant lives-above forty miles 
from Dublin, on affidavit thereof the court will give leave 
2 defendant's attorney with ſubpcena to rejoin, 
So on a ſpecial replication, upon affidavit of defendant's 
efs tf * Mug woos 
living fifty miles from Dublin, 819,- 820. 
_ Rejoinder, what to contain, 820. | 


On LEO replication, ſubpœna to rejoin muſt be ſerved, 


N laintiff may put in a general replication, after a plea or 
T — to a ſpecial replication, allowed, ibide. 8 
_ | E replies to the defendant's plea, he admits it to : 

good, 1 36. | | SE Tg 
on 4.28 0" a re-hearing, plaintiff had leave to reply, 820. Ws 
| Cauſe at iſſue by the replication, 821. * 
Replication may be filed after examination, and after a de- 


icack cree nunc pro tunc, ibidem. ; 
Were there is a plea and anſwer, and the plaintiff replies, 
biden the replication muſt be to the anſwer as well as to the 


iſm, WY plea, ibidem. 5 
replication may b& withdrawn, and cauſe heard on bill 

jt hath and anſwer, 821, 822. $2 

: After replication the defendant can't obtain a diſmiſs, but 

ain the upon hearing the cauſe, -822. 


% 


14. PORT. See Title Reference and Report, per Tot. 
ſwerech | 
ered, ot 


againſt 


VIEW AND REVERSAL. See Tide Bills, 326 to 333. 


| VIVOR. See Abatement. 
Iniitled ; 


8. 


LE OP LANDS UNDER A DECREE. The proceedings | 
on confirming a ſale of lands, 424, 425. 
252 to iſſue to put the purchaſer in poſſeſſion, 
5. | 
If 


\ paying 
d colts 
Plzintif 


974 


| Depoſit, if not paid, lands to be again ſer up, 426. 


1 * B *. 


If the deſendant reſuſes to execute the dvods, che coun wi 
grant an attachment, page 426. 


How to proceed, if a purchaſer negleAs or refuſes to 5 
the remainder of the purchaſe money aſter depofft, 426. 

The comb order the depoſit to be paid back if 
title he oubtful 427. 

If the purchaſer will forfoit his depofit, the court will x 
compel him to proceed, ibidem: 

Where the firſt purchaſer declines the purchaſe, the land 
Fang be © again ſer up, ibidem. 

urchaſer be + — to it n 

125 e by decree, 428. pay FP ; ai An 
TJ See Decrees to forecloſe Morigagee. : 


SCANDALOUS PLEADINGS. See Pl 2 * 
An infant's anſwer may be teferted fot Ed, "dn 7 
ſhall pay the cofts, 5g Fo 

Hoi 

SCIRE FACIAS TO REVIVE A Deckrg In what cn The 
it lies, and from whence it was formed, 19 to 26. Sub 

I the defendatit can dethiiit thereto, 20. Ho 
The 22 of proceeding on ſuch ſcire facias, and how Wh 
ſerved, 25. If f 

If the be not entolled, a bill of revivor to iſſue, 23 Wh 
No demurrer lies to this ſcire facius, 114. fi 
Bill lies for diſcovery of ter-tenants in order to bring a n fi 
faciarat law, 896. d 

re 

SEAS. How leaſes for lives are to be nanved where ü 7. 
perſons who are to renew are beyond ſeas, 525. fl 

Ane 

SEOUESTRATION AND SEQUESTRATORS. fi 
\. See Title Decrctal Orders, &c. 578 to 790. Heating The 

on Bills taken as confeſſed, 480 to 497. and Tit 7 

Proceſs ; and ſee the , 910, 911 How 

: ot 

SER EAN AT ARMS, 561. and 768 to 77h h 
See Title Froreſs. 5 

| he 

SHERIFFS. Fines impoſed on ſhetiffs, not to be taken d /- 
\ but on cauſeſhewn and coſts paid, 468. 1 
After two fines are impoſed, an attachment to the purtut 1; 
vant may iſſue, 468. Whi 
Fines impoſed on ſheriffs, not to be reduced but on 8 av 
cauſe thewn by nenen, 22 555 th 

| * ci 
SOLICITOR. See Title — per Tet. Vol 


80 


» „ „ Fez x. N 
3 aw wo f 
„„ 4 NEON 


QBMISSION TO A-REFERENCE. The form of the ſub- 
miſſion, and how to be executed, and the proceedings 
on the reference, 4 5 
N 99 Title Arbitrament and Arbard, per Tot, and page 

6559. , | 
An attorney may aſſent to an interlocutory order, but not to 
a a reference finally to determine, 660. : 


SUBPCENA TO ANSWER. Subpcena the firſt proceſs to 

call the defendant in to anſwer, d is made out by the 
3 728. TR | : | 

Originally a proceſs at common law, 729. 

12 


of citations at the civil and canon law, 729. 6 
Suabpeena, why ſo called, and when firſt framed, 729. 
Common to and prayed on all bills, except poſſeſſory bills, 


130 3's; 5 
Four defendants only to be in a ſubpœna, 7 30. 
How to be tefted > made returnable, 7 30. 
The return of the ſubpcena two-fold, 7 30. 
Subpcena teſted on a ies non, good, 7 30. 
How to be prepared for ſerving, 931. 
What miſtakes in the writ will vitiate it, 732. 
If ſeveral plaintiffs, how to be mentioned, 733. - 
, 24, Wa hen it may and when it may not iſſue before the bill is 
filed, as well on the part of the plaintiff as of the defen- 
dant ; and the act of parliament, and the rules and practice 
relating thereto, 733 to 736. N 

See Title Injunctions. | | 

officer is to indorſe on the ſubpoena, that the bill is 

135- | 

15 it be filed above a year, he is to mention the time of 

ing it, 735. 0 2 | 
344 only are defendants againſt whom proceſs is prayed, 


730. . 
How every ſubpcena, as well ſub to anſwer, as in all 


ſhall be good, and when not; with ſome ſpecial matters 
of practice as to the ſervice of ſubpcenas, 736'to 7 39. 
vb perſons employed to ſerve ſubpcenas are to be literate, 
37. ; 


OG with a ſubpcena, the time he has to anſwer, 

38. ; : 

Where the defendant is out of the kingdom, or abſconds to 
avoid the ſervice of the ſubpoena, how the court will order 


the ſervice, or compel an appearance; with ſeveral ſpe- 
cial caſes relating th 8 to 7414. | 
W 


as formed by the court vf Chanceiy, after the manner 


filed, and the proceedings where it ifſues before the bill is, 


other caſes, are to be ſerved, and in what caſes the ſervice 


\ perſon who reſides in the country if found in town and 
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1 SEM, to be ſerved on a priſoner, committed a che ſun 
g > CTOWN wi — NETS Fe — — 741. add 1 NN . 


The 3 General not to hs FRE» 3 tboces 

2 wn ns 741. % 1 8 
ubpcena ma be ſerved within a iberty, — ale 2 

On Mdavit o an injury done to the it om ſerving the p 
ceſs, and on motion, the court wall commit ' the þ 

| offending) 742. 

2 on ills on forecloſure of mortę 
ſerved on perſons 4abſconding, or our, . i th 


19 2 See ae . Bills, Letter 


SUBPCENA TO ELECT AN ATTORNEY, Where a cot 
ditional decree has lain dead above a year, 3999. 
Where a cauſe has ſlept 12 months, 74 3: 
The reaſon of it, ibidem. < 7 
Where the defendant's attorney. is ; dead, a Cubprea le 
end. &c. muſt iſſue, 744. 
The proceedings thereon where the defendant” s attorney 
living, and when he is dead, 744: | 
On an appearance plaintiff n may proceed * f courſe, ourſe, 744. 
Service of this writ good left at 
744. 12 W ö 
9 88 Abatement nd Revive | 


SUBPOENA TO HEAR JUDGMENT, Is accordin 
proceedings at the civil law,” 472.” 745. 
In what caſes it is to be ſerved, . JEL. 566. 47%: ay U 
1482. 74 x 
And in what caſes not, 294. 492. 666, 897. 
How 1t is to be ſerved, 746. 
How Wh « an n infant i is defendant, 746. 207, 


SUBPCENA To RE JOIN, The time the defendant hat t 
re-: join after ſervice of the ſubpcena | to re-Joih, and the 
oceedings in caſe he does, or does not reins and ub f 

ie is to re: join gratis, 475, 476. 

— the ſub 8 be not ſerved, but ſued out, Jet in 
| e may be heard on bill and anſwer, 475. ” 
It is analogous to a eitation, previous to an examination, F 

the civif law, 571. 817. 

If . before plaintiff replies, the defendant ſhall 
coſts, 571. 

The rule to re- join may be entered immediacy 4 

, vice of the PR to re- join, 381. 


fo rb Oe 

ſerved with the ile, page page 818. 

Defendant may, if he will, re-join gad. 58 
re ery 


On a general replication, if TT In; Hi 


miles from Dublin, on affidavit thereof, the court ths give 
leave — ſerve defendant's donner with ſa to re- 
n 


* a replication ie ie. abore fly miles om 


Dublin, _ 
If a plainti files a i ſpecial replication, he muft ſerve the 


t with a — prob to re. join, * he be under 
a rule to re- join granit 


See Ti 2 0 Rodin, 


/ 


te 1v 


U Dae TESTIFY” in er btb ant bos io be 
ſerved, 588. 


if che witneſs does not attend after ſervice, an attachment 
on affidavit thereof, ſhall iſſue, 588. 


ons ſervice" in Dublin, the witneſs is to be tendered A 


ſhilling, but jf he lives remote, his ae charges, 
bee and 589. 


1 


ons oF THE COURT, 726, PP i 
See Privilege.” 


7 LEMENTAL BILL, 281 to 288, 
See Bills. 


T. 
x AES. Suit for ſmall d nat proper i 3 23 
has of D the Ad intended laft Seffions D Tithes * 
nd the Cizil Bill did not paſs, * 911. | 


sr. TRUSTEES, & CEST, QUE TRUST. Death 

of rruftee, or ceſtui que truſt, after decree, 14. 

Decree againſt ceftui que truft and truſtees, to convey, 
and ceftui que truſt ties yet the para 8 m— 

U. 

No allowance to. a truſtee or mort 


employ a bailiff, 46. 
The ſtatute of limitations does not reach a truſt, and how 
it ſhall be affected by fine and non- claim, with ſeveral ſpe- 
cial caſes relating thereto, 125 to FO 637. 

T2 A uuſlee 


T &fendant is "ob OE e 


the eftate themſelves, but it is ot 16. where — 


4 & * ” n 4. * © 
: , by” * 8 * yt * ** 
* 4 ; 
— 


1 * A 


„N — A . dicks.” cannot be called to an account bra 
| _ © witbout making the reſt parties, page 233. 
' Where a truſtee ſues in his own name, the ceftuiquern 


Pd 


to be a party, 229. 
Truſtees ars uſually. exempt from: cofts, or awarded eh 
5 © out of the eftate in E own hands, 374, 375. a 
.. Tp, proceedings 2gainft perſons who are but truſtees x te 
don't appear or anſwer, after ſervice of proceſs, or v Aw 
they cannot be found, See Title FRY on Bil to by , of 
pro Confeſſo, 485 to 488. | The 
An infant may be a truſtee, 521. ey 
Infants ſeized of eftates in truſt, or bus way- 3 No 
8 max 57 _ eonvey by the direfinge of a be 
a ' 
Fw gre they 2 be compelled to it by order of court, 527, re 
The heir of the mortgagee is a truſtee within the a0, b How 
5 the mortgagor and the executor - of the mortgan " 
U 
The hr of the vendee i is a truſtee for the perſon who | re 


the purchaſe money, 528. 
if the conſent of the next þrix, at law to the, conveyane 
g iſite, 529. 
But the truſt muſt a N! in writing, or the court ill 
the ceſtui que truſt to get a decree by bill, 529. 
An iſſue ſeldom directed to iry whether there be a tuft 


: 2 669. W 

| af. nur or bare truſtee may prove the execurjon of t pe 
d, 854. 0 

Truftees are not to be examined one agaioft anot ſe 

8 an 


59. 
Parol evidence ſhall be admitted to rebut a- pretended nf 
ſulting truſt, when it concurs with the conveyan 


883. Of t] 

He * 

v ; an 

nd 7 

: UMPIRE AND UMPIRAGE : * Whe 

2 See Arbitrament and Award, ber Tei. | in 

ru 

 YOIRE DIRE. The explanation of it, 851. * 

| W. | co1 
3 WASTE. Who ſhall be alliniped from committing walk * 
and in what caſes, and the proceedings upon -inju! Ic _ 

| to reſtrain waſte, &c. — 

See Title Poſeſſory Bills, per Tot. and Title Hir pa 


. ſee alſo the Appendix, 900 Ig. * WL 


12 VD A 
ls. Ia what caſes the will irſelf is or is not required by 


* the court, page f.. 
What proof js requilite of Ihe execution of a will of land, 
8. \ , S N 
2 witneſs ſwears he ſubſcribed it in the ſame room, and 
at the teftator's requeſt, held good, tho not ſaid in the 


teſtator's preſence, 848. 


of an uſe of land, purſuant to a power, 849. 


evidence offered to the jury, 87. 

No parol proof ſhall be admitted againſt a will, but may 

be admitted to aſcertain the perſon or thing deſcribed in 
a will, or to ouſt an implication, or rebut an equity in 
relation t a perſonal fortune, &c. 879 to 883, | 

How wills, by which lands are deviſed, are to be executed; 
how to be revoked; the proof neceſſary to ſuch wills; 
who may be witneſſes to wills, and the ſeveral ſtatutes 
relating thereto, 847 to 850, and 860 to 86%. 


be admitted as 8 oy _ mer to ſufficient 
oof, and herein of the ſeveral pleadings and proceedin 
e and the copies thefeof; and alſo of pore 4 


pectively ſhall be received as evidence, and ſtand in Nauf 
of credibility; with the general rule of the court, and 
ſeveral ſpecial cafes and determinations relating thereto z 


to 850. 860 to 865. and 883. 
See Title Depoſitions. 


Of the ſufficiency and diſability of witneſſes, who 


= who. are, and who are not legal witneſſes, 849 to 
. , 1 c 


exclude a perſon from teſtimony; and herein of exhibit- 
ing articles to the credit of witneſſes, and the general 


rules of the court and the practice and proceedings 
thereon, 865 to 87 3. 


where it ſhall not, be admitted to explain, confirm, or 
contradict what appears on the face of the deed or will, 
844. and 873 to 884. . ; | 

the diſcovery of evidence, and where, for whom, 

againſt whom it. lies; and herein of bills for diſcovery of 
evidence, in what caſes they lie, and in what caſes the 
party ſhall or ſhall not be compelled to anſwer, or diſco- 
1 . | F | ver, 


A will atteſted by two witneſſes, not a good appointment | 
The difference between evidence offered to the court, and X 


£SSES, EVIDENCE, AND bn Wha ſhall ©. 

writings, &c.. and how and in what caſes they reſ- 
and herein alſo of the execution l of wills, 822 
be admitted as witneſſes, and what perſons ſhall not, 


Where want of reputation, integrity, or capacity, ſhall 


Of parol or collateral evidence, and where it ſhall, and | 


- << wet 


Y , 8 ä 
22 * 
9 — 


2 . ; 


Fes s 


2 2:04 5 - with Greral ſpecial caſiy ad nemo de! 
3 . thereto, Pape 59, 60. and 883 te the end. oc and | 
: it hei 
„  WHENESSBS EXAMINED W rb nun 
| | V MORIAM-* In What caſes, andthe ee N the 
341 to 354. g | 
&e Title BY gun Tint, 


„ 


He EXAMINED” DE* BENE Kssr In ub 
caſes, and the proceedings thereon, 885 os at was 
| the cen anti canon laws, 344. 5 633 10 619. 
g A . Sep Title Interfogatorics, Cc. 


defe1 
WRITS. The ajtotnies i in 22 make out no mn *. 
| wh fubpce om tl 


Whke tits are” 8 a prayed | by bills in this © 
209. 


vnn oF ESTREPMENT, Whig," n what ae 
and the proceedings therean, 322 to 326. 
See Poſſe 0 Billa, | undone r ſv age 
; nad fect pendi: 2 


2 * N D A 
INFANTS. How to besteck ag infants Who neglect a 
appear on r of proceſs, 172. 993. 


PEERS." Sede nee the Rtſt procels againft chem ;, ade 
ſpecial contempis to iſſue immediately, 721. 776. 911. 


TIT HES. Ses page 912. 


Tur END or TT INDEX. 


* : * * * 
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1 


he, The following Caſe having happened fince 
the Appendix and Part of the Index were printed, 
and being ſpecial, it is thought proper to inſert 

it here. | | 8 


N the caſe of the Attorney General and others againſt Red- How to procemll 
nnd and Anne Dillon, who were minors under the age of _ wifaxrs — 

meen years, and had no guardian teſtamentary, or other- —_— 

iſe, (as appeared by affidavit) being ſerved with a ſubpena ——ů Þ- nd 

vn an information, neglected to appear, on which, attach- ce. 

as were entered againſt them in the uſual manner directed 4 

the ſheriff, and then a motion was made, that the _ 

the court, or the purſuivant, might be ordered to bring 

defendants the minors up to court, that a guardian might 

aligned for them, to appear and anſwer ; but as it appeared 

at the defendants were not yet in cuſtody of the ſheriff to | 
om the proceſs was directed, the court would make no rule SIEM 

to bringing up the migyors, but on application of counſel, Wt 

| the proceſs to be changed to the county where the de- Page. 

xdants lived; but it was mentioned by ſome of the old | 

vditioners of the court, that the uſual way is, to carry on 
proceſs to a ſerjeant at arms, or to apply for an order that 

pom may be directed to the purſuivant of the court, as 
erjeant at arms and purſuivant are more immediately the 

ders of the court; but that in the latter caſe, a non eff in- 
vs muſt be firſt returned, on the firſt attachment, to the 

iff. In the court of Chancery, the proceſs in theſe caſes is 

rays carried on to the ſerjeant at arms ; but the purſuivant 
that court can execute his proceſs but within ten miles of 
city of Dublin, unleſs upon ſpecial contempts. See page 

5, 766, where it is ſaid the ſheriff, ov ſuch an attachment, 

not obliged to bring up his priſoner to court, unleſs there be 

pecial order for the purpoſe. ' | 
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